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STATEMENT OF QUESTIONS PRESENTED 


1. Whether appellant was subject to military jurisdiction 
under Article 2 (11) of the Uniform Code of Military Justice 
when he was employed as manager of The Landing Strip Civil¬ 
ian Club, a nonappropriated fund activity of the Far East Air 
Materiel Command, an overseas command of the United States 
Air Force. 

2. Whether this is a case “arising in the land or naval forces” 
within the meaning of the Fifth Amendment to the Consti¬ 
tution. 

3. Whether appellant can be tried for the offenses in question 
in any United States District Court. 

4. Whether the Federal Rules of Criminal Procedure for 
United States District Courts are applicable to persons who are 
amenable to trial by courts-martial under Article 3 (a) of the 
Uniform Code of Military Justice. 

5. Whether the collateral review by the federal courts of 
courts-martial proceedings is limited to the question of 
jurisdiction. 

(i) 
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COTTNTERSTATEMENT OF THE CASE 

On April 16, 1951, in Japan, appellant entered into a civil¬ 
ian employment contract for one year with “The Landing Strip 
Civilian Club, Headquarters FEAMCOM, FEAMCOM Air- 
Base, APO 323” (J. A. 7-12). The Far East Air Materiel 
Command is an overseas command of the United States Air 
Force (J. A. 6). The club was located on an Air Force base in 
Japan (J. A. 1). 

The contract describes appellant’s position as club manager 
and custodian of the club funds. The contract states that it 
is not an Air Force or United States Government contract, and 
that the club is operated under the provisions of, and governed 
by, an Army regulation. Paragraph 12 of the contract 
provides: 

As a person accompanying or serving with the Armies of 
the United States in the field, either within or without 
the territorial jurisdiction of the United States of Amer- 

( 1 ) 
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ica, EMPLOYEE is, and shall be subject to the provi¬ 
sions of the Articles of WAR. 

In 1952 appellant completed his contract employment and 
returned to the United States. Later in 1952 he returned to 
Japan and opened his own business in Tokyo, and opened a 
branch office at Pusan, Korea (J. A. 1, 2, 7). 

The Acting Secretary of the Air Force, on April 28, 1953, 
upon consideration of court-martial charges and allied papers, 
consented to the exercise of court-martial jurisdiction and au¬ 
thorized the apprehension and confinement of appellant for the 
purpose of trial by court-martial (J. A. 5; R. 26). 

On June 4. 1953, an officer of the Far East Air Materiel 
Command signed the court-martial charges, under oath, 
charging that appellant, a civilian employee of The Landing 
Strip Civilian Club, a person accompanying the armed forces 
of the United States without the territorial jurisdiction of the 
United States, committed in Japan at various times during 
the period from about June 8, 1951, to about November 24, 
1951, certain offenses in violation of the Uniform Code of 
Military Justice (R. 27-49). These charges allege that ap¬ 
pellant: Charge I, violated a lawful regulation of the Far East 
Command by accepting from an unauthorized person military 
payment certificates; Charge II, signed certain import-export 
authorizations, which contained the words “For exclusive use 
of persons and agencies accredited to the occupation forces,” 
for liquor and other items, with intent to deceive; Charge III, 
stole certain quantities of liquor, the property of Barclay and 
Company, Inc.; and Charge IV, unlawfully imported certain 
quantities of liquor for resale to inhabitants of Japan without 
paying Japanese customs duties, and unlawfully impersonated 
an officer of the United States in connection with purchase 
orders for liquor. Some of these charges include allegations 
that appellant had certified in connection with transactions 
that (R. 29-42): 

* * * he is a member of the occupation forces as defined 
in paragraph 3a, Circular 3, General Headquarters, Su¬ 
preme Commander for the Allied Powers, 3 February 
1950 * * *. 


3 


Paragraph 3a, Circular 3, General Headquarters, Supreme 
Commander For The Allied Powers, dated February 3, 1950, 
provides (R. 53): 

3. Definitions. For the purpose of this circular, the 
following are defined, a. Occupation personnel. 

(1) Military and civilian personnel who have entered 
Japan under official orders for duty with the United 
States occupation forces or British Commonwealth Oc¬ 
cupation Force and who have not severed their con¬ 
nection with the occupation forces. 

(2) Members of the Allied Council for Japan and per¬ 
sonnel assigned to diplomatic missions accredited to the 
Supreme Commander for the Allied Powers. 

(3) Personnel authorized by the Supreme Com¬ 
mander for the Allied Powers to be in Japan as em¬ 
ployees of occupation force clubs, the American Red 
Cross, and personnel of other organizations or firms op¬ 
erating activities solely on behalf of the occupation 
forces. 

(4) Dependents of individuals in categories 1, 2, and 
3 above. 

On June 4, 1953, appellant was apprehended in Korea by 
the Air Force. He w T as confined in the Johnson Air Force 
Base Correction Center, Japan (J. A. 6). On July 22,1953, a 
Japanese court denied appellant’s request before that court 
for a writ of habeas corpus (R. 91-107). 

A petition for a writ of habeas corpus was filed on behalf 
of appellant in the United States District Court for the District 
of Columbia on September 23, 1953 (J. A. I). 1 On that date, 
the District Court issued an order to show cause why a writ of 
habeas corpus should not be issued (J. A. 3, 4). Authenti¬ 
cated copies of the Secretarial consent and the sworn court- 


1 Tlie appellant, although outside the territorial jurisdiction of any federal 
court, seemed to have “standing to invoke the process of federal courts 
somewhere.” Johnson v. Eiscntrager, 330 U. S. 763, 790 (1950); see Bums 
v. Wilson, 346 U. S. 137 (1953), wherein petitioners in habeas corpus pro¬ 
ceedings were confined at all times outside the territorial jurisdiction of 
any federal court 
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martial charges were appended to appellees’ return and answer 
(J. A. 5, 6; R. 25-50). 

During the course of the hearing in the District Court, coun¬ 
sel for appellees advised the court that amended court-martial 
charges and additional court-martial charges (R. 10S-160) had 
been filed against appellant by the Far East Air Materiel Com¬ 
mand and that such amended and additional charges had just 
been received by the Department of the Air Force, Washing¬ 
ton, D. C. The amended court-martial charges were signed, 
under oath, on September 2,1953. by an officer of the Far East 
Air Materiel Command (R. 140). The amended charges 
(R. 10S-140) cover the same offenses as the original court- 
martial charges (R. 27-49). They allege that appellant: 
Charge I, violated a lawful general regulation of the Far East 
Command by accepting from an unauthorized person military 
payment certificates; Charge II, stole certain quantities of 
liquor, the property of Barclay and Company, Inc.; and Charge 
III, unlawfully imported certain quantities of liquor for resale 
to inhabitants of Japan without paying Japanese customs 
duties, and had unlawfully impersonated an officer of the 
United States Armed Forces by uttering certain purchase or¬ 
ders for liquor with intent to defraud Barclay and Company, 
Inc. The additional court-martial charges (R. 141-160) were 
signed, under oath, on September 2, 1953, by an officer of the 
Far East Air Materiel Command Air Base (R. 160). The ad¬ 
ditional charges allege that appellant, a civilian employee of 
The Landing Strip Civilian Club, Far East Air Materiel Com¬ 
mand, a person accompanying the Armed Forces of the United 
States without the territorial jurisdiction of the United States, 
at various times during the period from June to November 
1951: Additional Charge I. unlawfully impersonated an officer 
of the United States Armed Forces by uttering certain pur¬ 
chase orders for liquor with intent to defraud Barclay and Com¬ 
pany, Inc.; and Additional Charge II, conspired to unlawfully 
and wilfully harm the Japanese economy. One of the addi¬ 
tional charges includes the allegation that appellant had signed 
an import-export authorization containing the wrords “For Ex¬ 
clusive Use of Persons and Agencies Accredited to the Occupa- 
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tion Forces.’’ This additional charge also includes the allega¬ 
tion that appellant certified that (R. 145-158): 

* * * he is a member of the occupation forces as de¬ 
fined in paragraph 3a, Circular 3, General Headquarters, 
Supreme Commander for the Allied Powers, 3 Febru¬ 
ary 1950 * * *. 

At the conclusion of the hearing on the order to show cause 
on October S, 1953, the District Court (Judge David A. Pine) 
rendered an opinion that (1) appellant was a person accom¬ 
panying the Armed Forces during the period when the alleged 
offenses were committed and “this construction is consonant 
with the purpose of the Code provision”; (2) there is no treaty 
or agreement to which the United States is a party, or any ac¬ 
cepted rule of international law, applicable to this case; (3) in 
reaching this conclusion “I have kept in mind the presumption 
against jurisdiction of the military, but I have been assisted by 
the cases cited, particularly the one from the Court of Appeals 
of the District of Columbia,” 2 (4) because of Article 3a of the 
Uniform Code of Military Justice, the termination of appel¬ 
lant’s employment did not relieve him from amenability to 
trial by court-martial; (5) assuming some of these charges 
could be tried in some court in the United States, there are 
definitely other charges which could not be tried in any court, 
state or federal, in the United States, and that being the case, 
appellant is amenable, at least as to them, to trial by court- 
martial; and (6) the provisions of the Code making persons 
accompanying the Armed Forces subject thereto does not con- 
traverse the Fifth Amendment as it is a case arising in the land 
or naval forces within the meaning of the Fifth Amendment 
(J. A. 12-15). 

The District Court ordered that the writ be denied, the peti¬ 
tion be dismissed, and the order to show cause be discharged. 
The District Court further ordered that the oral opinion ren¬ 
dered on October S, 1953, be adopted as the Court’s findings of 
fact and conclusions of law (J. A. 16). 


3 American Commercial Co. v. United States Officers' Club, SS U. S. App. 
D. C. 137,1S7 F. 2d 91 (1950). 
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STATUTES AND REGULATIONS INVOLVED 

Article of War 60. section 1342 of the Revised Statutes (and 
as reenacted in the Second Edition of the Revised Statutes, 
1S7S) concerning frauds against the Government, provided in 
pertinent part: 

And if any person, being guilty of any of the offenses 
aforesaid, while in the military service of the United 
States, receives his discharge or is dismissed from the 
service, he shall continue to be liable to be arrested and 
held for trial and sentence by a court-martial, in the 
same manner and to the same extent as if he had not 
received such discharge nor been dismissed. 

Title IS. United States Code, section 3771, provides in perti¬ 
nent part: 

Sec. 3771. Procedure to and including verdict. 

The Supreme Court of the United States shall have 
the power to prescribe, from time to time, rules of plead¬ 
ing. practice, and procedure with respect to any or all 
proceedings prior to and including verdict, or finding 
of guilty or not guilty by the court if a jury has been 
waived, or plea of guilty, in criminal cases and proceed¬ 
ing to punish for criminal contempt of court in the 
United States district courts, in the district courts for 
the Territory of Alaska, the district of the Canal Zone 
and the Virgin Islands, in the Supreme Courts of Hawaii 
and Puerto Rico, and in proceedings before United 
States commissioners. Such rules shall not take effect 
until they have been reported to Congress by the Chief 
Justice at or after the beginning of a regular session 
thereof but not later than the first day of May, and until 
the expiration of ninety days after they have been thus 
reported. All laws in conflict with such rules shall be 
of no further force or effect after such rules have taken 
effect. 

Nothing in this title, anything therein to the contrary 
notwithstanding, shall in any way limit, supersede, or 
9 repeal any such rules heretofore prescribed by the Su¬ 

preme Court. 
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The Uniform Code of Military Justice, 64 Stat. 107-145 (50 
U. S. C. (Supp. V) 551-736), provides in pertinent part: 

Article 5 (50 U. S. C. (Supp. V) 555): 

Territorial applicability of the code. 

This code shall be applicable in all places. 

Article 7 (50 U. S. C. (Supp. V) 561): 

(a) Apprehension is the taking into custody of a 
person. 

(b) Any person authorized under regulations govern¬ 
ing the armed forces to apprehend persons subject to 
this code or to trial thereunder may do so upon reason¬ 
able belief that an offense has been committed and that 
the person apprehended committed it. 

Article 31 (50 U. S. C. (Supp. V) 602): 

Compulsory self-incrimination prohibited: 

(b) No person subject to this code shall interrogate, 
or request any statement from, an accused or a person 
suspected of an offense without first informing him of 
the nature of the accusation and advising him that he 
does not have to make any statement regarding the 
offense of which he is accused or suspected and that any 
statement made by him may be used as evidence against 
him in a trial by court-martial. 

Article 32 (50 U. S. C. (Supp. V) 603): 

Investigation. 

(a) No charge or specification shall be referred to a 
general court-martial for trial until a thorough and im¬ 
partial investigation of all the matters set forth therein 
has been made. This investigation shall include in¬ 
quiries as to the truth of the matter set forth in the 
charges, form of charges, and the disposition which 
should be made of the case in the interest of justice and 
discipline. 

(b) The accused shall be advised of the charges 
against him and of his right to be represented at such 
investigation by counsel. Upon his own request he shall 
be represented by civilian counsel if provided by him, 
or military counsel of his own selection if such counsel 
be reasonably available, or by counsel appointed by the 
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officer exercising general court-martial jurisdiction over 
the command. At such investigation full opportunity 
shall be given to the accused to cross-examine witnesses 
against him if they are available and to present anything 
he may desire in his own behalf, either in defense or 
mitigation, and the investigating officer shall examine 
available witnesses requested by the accused. If the 
charges are forwarded after such investigation, they shall 
be accompanied by a statement of the substance of the 
testimony taken on both sides and a copy thereof shall 
be given to the accused. 

The Manual for Courts-Martial, United States, 1951 (pro¬ 
mulgated under Executive Order No. 10214, dated February 
S, 1951, 16 F. R. 1303-1469) provides in pertinent part: 

Paragraph 11. Termination of Jurisdiction. —a. 
General rule.—The general rule is that court-martial 
jurisdiction over officers, cadets, midshipmen, warrant 
officers, enlisted persons, and other persons subject to 
the code ceases on discharge from the service or other 
termination of such status and that jurisdiction as to 
an offense committed during a period of service or status 
thus terminated is not revived by reentry into the mili¬ 
tary service or return into such status. 

b. Exceptions.—To this general rule there are, how¬ 
ever, some exceptions which include the following: 

Jurisdiction as to an offense against the code for which 
a court-martial may adjudge confinement for five years 
or more committed by a person while in a status in 
which he was subject to the code and for which he can¬ 
not be tried in the courts of the United States or any 
State or Territory thereof or of the District of Columbia 
is not terminated by discharge or other termination of 
such status (Art. 3a). Jurisdiction under Article 8a 
should not be exercised without the consent of the Secre¬ 
tary of the Department concerned. [Emphasis added.] 
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Paragraph 19. Apprehension. —a. Who may appre¬ 
hend.—All officers, warrant officers, petty officers, non¬ 
commissioned officers, and, when in the execution of 
their guard or police duties, air police, military police, 
members of the shore patrol, and such persons as are 
designated by proper authority to perform guard or 
police duties, are authorized to apprehend, if necessary, 
persons subject to the code or subject to trial there¬ 
under upon reasonable belief that an offense has been 
committed and that the person apprehended committed 
it. See Article 7b. 

SUMMARY OF ARGUMENT 

I 

A. The District Court correctly concluded that appellant 
was a person accompanying the Armed Forces at the time of 
the commission of the larceny and black market offenses in 
question. The Federal courts have consistently upheld the 
authority of the military to apprehend and to try by courts- 
martial civilians who accompany or serve with the Armed 
Forces. The United States Court of Military Appeals has like¬ 
wise upheld the authority of the military to apprehend and to 
try by courts-martial such civilians. It is beyond question 
that appellant, as manager of a nonappropriated fund club and 
custodian of the club funds, was a person “accompanying” the 
Armed Forces at the time of the commission of the offenses in 
question, and, hence, was subject to military jurisdiction. 

B. The District Court correctly concluded that on the basis 
of a decision of this Court {American Commercial Co. v. United 
States Officers’ Club , SS U. S. App. D. C. 137, 187 F. 2d, 91 
(1950)) and other authorities that the nonappropriated fund 
club in this case was a governmental instrumentality. Such 
club was located on an Air Force base in Japan. The club was 
operated under, and governed by, an Army regulation. A regu¬ 
lation of the Supreme Commander for the Allied Powers defined 
employees of clubs of this nature as “occupational personnel” 
and such clubs as “occupational force clubs.” 
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II 

A. Specific authority for the apprehension, confinement and 
transportation by the military’ of persons who are amenable to 
continuing courts-martial jurisdiction has existed continuously 
since 1S63. Articles 3 (a), 7 (b) and 9 (c) of the Uniform 
Code of Military Justice are declaratory of pre-existing law. 
Articles 3 (a) and 7 (b) of the Code unquestionably provide 
authority for the apprehension of civilians who are amenable 
to continuing court-martial jurisdiction under Article 3 (a) in 
the same manner and to the same extent as if their prior status 
had not terminated. The Air Force in this case followed the 
mandate of the Congress. It followed in every detail the 
procedures prescribed by Congress in the Code and by the 
President of the United States in the Manual for Courts- 
Martial promulgated under authority thereof. 

B. The legislative history of Articles 3 (a), 7 (b) and 9 (c) 
of the Code established beyond the slightest doubt whatsoever 
that the Congress, after exhaustive consideration of all possi¬ 
ble, conceivable arguments involving all aspects of the evil to 
be corrected, determined that exclusive jurisdiction should be 
in the military in these types of cases involving serious of¬ 
fenses. such as larceny and black market offenses, arising in the 
land or naval forces, and that there should be no requirement 
in the law for any resort to preliminary or other proceedings 
before federal district courts or United States Commissioners. 
The Congress did not accomplish a nugatory thing in providing 
for continuing court-martial jurisdiction under Article 3 (a) of 
the Code. 

C. The only question is whether this is a case “arising in the 
land or naval forces’’ within the meaning of the Fifth Amend¬ 
ment to the Constitution. The decisions of the federal courts 
establish that this is such a case, and that therefore Articles 
3 (a), 7 (b) and 9 (c) of the Code are within the power of the 
Congress under Article 1, section 8, clause 14 of the Consti¬ 
tution. 

III 

The District Court correctly concluded that there are defi¬ 
nitely court-martial charges which could not be tried in any 
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court of the United States, state or federal, and that being the 
case appellant is amenable to trial by court-martial. The 
District Court also correctly concluded that there is no treaty 
or agreement to which the United States is a party, or any ac¬ 
cepted rule of international law, applicable to this case. Sole 
jurisdiction exists in a court-martial to try appellant for the 
offenses in question. Jurisdiction in the civil courts of the 
United States does not exist by reason of any of the provisions 
of Title IS, United States Code, or any other law. The United 
States has not suffered any pecuniary or other direct injury as 
a result of the commission of the offenses in question. United 
States v. Bowman, 260 U. S. 94 (1922). 

IV 

A. Title 18 of the United States Code, section 3771, and the 
Federal Rules of Criminal Procedure for the United States Dis¬ 
trict Courts promulgated thereof make no reference whatsoever 
to courts-martial proceedings and were clearly not intended to 
encompass such proceedings. 

B. The Uniform Code of Military Justice and the Manual 
for Courts-Martial afford to an accused substantially compara¬ 
ble, if not greater, rights as those afforded a defendant in crim¬ 
inal proceedings under Title 18 of the United States Code and 
the Federal Rules of Criminal Procedure. The procedures fol¬ 
lowed in the instant case, particularly the obtaining of the 
consent of the Acting Secretary of the Air Force, in accordance 
with Article 3 (a) of the Code as implemented by paragraph 
lib of the Manual for Courts-Martial, prior to the apprehen¬ 
sion of the accused are substantially comparable to the removal 
procedures contained in Rule 40 of the Federal Rules of Crim¬ 
inal Procedure governing an arrest in a prosecution by indict¬ 
ment of a person in a distant district, that is, production before 
a United States Commissioner of a certified copy of the indict¬ 
ment and proof of the identity of the defendant. 

V 

A. The Supreme Court has never deviated from the rule 
that the federal court inquiry in courts-martial proceedings is 
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limited to the question of jurisdiction. The federal courts ex¬ 
ercise no supervisory or correcting power over the proceedings 
of a court-martial. 

B. The resort to habeas corpus in any event is inappropriate 
and premature as there is no jurisdictional problem. 

ARGUMENT 

I 

The appellant as an employee of a nonappropriated fund ac¬ 
tivity of the Far East Air Materiel Command of the United 
States Air Force was subject to military jurisdiction under 
Article 2 (11) of the Uniform Code of Military Justice 

A. The uncontroverted facts and the decision of the Federal courts estab¬ 
lish that appellant was a person accompanying the armed forces at the 
time of the commission of the offenses in question 

It is uncontroverted that appellant during the period when 
he allegedly committed the larceny and black market offenses 
■was employed by The Landing Strip Civilian Club which was a 
nonappropriated fund activity of the Far East Air Materiel 
Command, an overseas command of the United States Air 
Force. As alleged in appellant’s petition for a wTit of habeas 
corpus, the club was located on an Air Force base in Japan. He 
was so employed as the club manager and custodian of the club 
funds. 

It is beyond question that appellant during such period was 
a person accompanying the armed forces of the United States 
without the territorial limits of the United States, and thus 
subject to military jurisdiction under Article 2 (11) of the 
Uniform Code of Military Justice (Act of May 5,1950, ch. 169, 
64 Stat. 109, 50 U. S. C. (Supp. V) 552 (11)) which provides: 

The following persons are subject to this code: 

* • • • • 

(11) Subject to the provisions of any treaty or agree¬ 
ment to which the United States is or may be a party 
or to any accepted rule of international law, all persons 
serving with, employed by, or accompanying the armed 
forces without the continental limits of the United States 
and without the following territories: 
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That part- of Alaska east of longitude one hundred and 
seventy-two degrees west, the Canal Zone, the main 
group of the Hawaiian Islands, Puerto Rico, and the 
Virgin Islands; 

As the District Court found, there is no treaty or agreement 
to which the United States is or was a party or any accepted 
rule of international law which would exclude military juris¬ 
diction in this case. While the alleged offenses were committed 
in 1951, prior to the effective date of the Treaty of Peace with 
Japan, i. e„ April 2S, 1952 (50 U. S. C. App. 1, note preceding), 
such fact is, of course, immaterial as Article 2 (11) is equally 
applicable in both time of peace and time of war. 3 The fol¬ 
lowing appears in the report of the Committee on Armed Serv¬ 
ices of the House of Representatives on H. R. 40S0, Slst 
Congress. First Session, 1949 (enacted as the Uniform Code of 
Military Justice): 

Paragraphs (11) and (12) are adapted from 34 
U. S. C., section 1201, but are applicable in time of peace 
as well as war. Paragraph (11) is somewhat broader 
in scope than AW 2 (d) in that the code is made appli¬ 
cable to persons employed by or accompanying the 
armed forces as well as those serving with or accompany¬ 
ing the armed forces, and the Territorial limitations 
during peacetime have been reduced to include Terri¬ 
tories where a civil court system is not readily available. 
(H. R.Rep. No. 491, p. 11, Slst Cong., IstSess. (1949))/ 


* Article 2 (10) of the Uniform Code of Military Justice (50 U. S. C. 
(Supp. V) 552 (10)) provides that: 

•‘The following persons are subject to this code: 

• * * • * 

“(10) In time of war, all persons serving with or accompanying an armed 
force in the field;” 

4 Article of War 2 (d) (cb. 227, 41 Stat 7S7, 10 U. S. C. (1946 ed.) 1473 
(d)) provided: 

“(d) All retainers to the camp and all persons accompanying or serving 
with the Armies of the United States without the territorial jurisdiction of 
the United States, and in time of war all such retainers and persons ac¬ 
companying or serving with the Armies of the United States in the field, 
both within and without the territorial jurisdiction of the United States, 
though not otherwise subject to these articles;” 
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Similar language appears in the Senate committee report on 
the same bill, H. R. 40S0 (Sen. Rep. No. 4S6, pp. 7, S, Slst 
Cong.. 1st Sess. (1949)). It thus readily appears that juris¬ 
diction under Article 2 (11) of the Code is not limited to time 
of war or to the exigencies of war or wartime conditions. 

We are heedful of the precautionary consideration expressed 
by the federal courts with respect to the exercise of military 
jurisdiction over civilians: 

“A civilian is presumed not to be a person subject to 
military law, and the party asserting military jurisdiction 
over him has the burden of proving such jurisdiction, 
and must point to a valid federal statute which confers 
it.” McCune v. Kilpatrick, 53 F. Supp. 80, 83 
(D. C. E. D. Va. 1943); In re Di Bartolo, 50 F. Supp. 
929,933 (D. C. S. D. N. Y. 1943). 

The decision in the case of In re Di Bartolo, supra, dismiss¬ 
ing a petition for a writ of habeas corpus in a case involving 
Article of War 2 (d), supra, contains the following thorough 
discussion of the statutory foundation for military jurisdiction 
of persons “accompanying” the Armed Forces without the ter¬ 
ritorial jurisdiction of the United States (50 F. Supp., at pp. 
932,933): 

The statutory foundation for the asserted military 
jurisdiction over the petitioner is the cited statute and 
our principal inquiry is whether the petitioner falls 
within the stipulated categories. The history of the 
article throws light upon its meaning. The word “ac¬ 
companying” which appears in 39 Stat. 650 was absent 
from the predecessor article from w’hich it was derived. 
Article of War 63, Revised Statute § 1342. The latter 
Article read: “All retainers to the camp, and all persons 
serving with the armies of the United States in the field, 
though not enlisted soldiers, are to be subject to orders, 
according to the rules and discipline of war.” 

The 64th Congress made the change when it enacted 
the Articles of War of 1916. At the legislative hearings 
held upon the bill, Major General Crowder, Judge Ad¬ 
vocate General, made statements which are incorporated 
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in the transcript of the hearing annexed to the Senate 
Report, Senate Report No. 130, 64th Congress, First 
Session. 

“Subhead (d) of article 2, which corresponds to article 
63 of the existing code, introduces the words ‘All per¬ 
sons accompanying/ so as to make the subject to the 
article a class of persons who do not fall under the desig¬ 
nations, ‘retainers to the camp/ and ‘persons serving 
with the armies in the field/ employed in the existing 
law, and additional words are introduced so as to confer 
jurisdiction over all three classes of persons, to wdt (a) 
retainers, (b) persons accompanying, and (c) persons 
serving with the armies of the United States in the field, 
in time of peace, whenever the Army is serving outside 
the territorial jurisdiction of the United States. At 
present jurisdiction is limited to classes (a) and (c) and 
to a period of war. The purpose is to give full discipli¬ 
nary authority over these three classes of persons when 
the army may be in peaceful transit through a foreign 
country, or where, as in Cuba in 1906, there is inter¬ 
vention in a foreign country falling short of war (p. 30). 

“We now come to subhead (d), and there is a change 
in the law which will claim your attention. In the pres¬ 
ent condition of our Articles of War ‘retainers to the 
camp’ (i. e., officers’ servants, newspaper correspond¬ 
ents, telegraph operators, ete.), and ‘persons serving 
with the armies in the field’ (i. e., civilian clerks, team¬ 
sters, laborers, interpreters, guides, contract surgeons, 
officials, and employees of the provost marshal general's 
department, officers and men employed on transports, 
etc.) are made subject to the Articles of War only during 
the period and pendency of war and while in the theater 
of military operations. A number of persons who man¬ 
age to accompany the Army, not in the capacity of 
retainers or of persons serving therewith, are not in¬ 
cluded. They constitute a class wffiose subjection to 
the Articles of War is quite as necessary as in the case 
of the two classes expressly mentioned. Accordingly 
the article has been expanded to include also persons 
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accompanying the Army. The existing articles are fur¬ 
ther defective in that they do not permit the disciplining 
of these three classes of camp followers in time of peace 
in places to w’hich the civil jurisdiction of the United 
States does not extend and where it is contrary to inter¬ 
national policy to subject such persons to the local juris¬ 
diction. or where, for other reasons, the law of the local 
jurisdiction is not applicable, thus leaving these classes 
practically without liability to punishment for their un¬ 
lawful acts under such circumstances—as, for example, 
where our forces accompanied by such camp followers 
are permitted peaceful transit through Canadian, Mexi¬ 
can. or other foreign territory, or where such forces so 
accompanied are engaged in the nonhostile occupation 
of foreign territory, as was the case during the inter¬ 
vention of 1906-7 in Cuba (pp. 37, 3S)-” 

It has been held that one who ministers to the health and 
welfare of employees of an Army contractor engaged in salvage 
operations without the territorial jurisdiction of the United 
States did in fact “accompany’’ the Army ( Perlstein v. United 
States. 151 F. 2d 167 (3d Cir. 1945)). and that termination of 
employment does not necessarily terminate accompaniment, 
for a civilian can still accompany an armed force after his em¬ 
ployment has ceased ( Perlstein case, supra, p. 169; In re Di 
Bartolo, supra; Grewe v. France, 75 F. Supp. 433, 436 (D. C. 
E. D.Wis. 194S)). 

As held in Grewe v. France, supra, “it would be an unwar¬ 
ranted and strained construction of the Fifth Amendment to 
conclude that the exception referred only to sworn-in mem¬ 
bers of the land or naval forces who wear uniforms.” The fol¬ 
lowing language in McCune v. Kilpatrick, supra, is illustrative 
of the unanimous holding of the Federal civil courts: 

The constitutional authority for the exercise of mili¬ 
tary jurisdiction over certain classes of civilians is con¬ 
tained in the Fifth Amendment to the Constitution, 
which provides in part, “No person shall be held to an¬ 
swer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, except 
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in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public 
danger,”. [Emphasis added.] 

Ex parte Weitz, 265 Fed. 58 (D. C. Mass. 1919), referred to 
in appellant’s brief (p. 18), is not pertinent. It involved the 
civilian driver of an automobile. He was employed and paid 
by a contractor for construction work at Camp Devens, Massa¬ 
chusetts. An automobile driven by such civilian struck and 
killed a soldier. The case merely stood for the proposition 
that under those circumstances the civilian was not a person 
accompanying or serving with the armies, and hence was not 
subject to military jurisdiction. In any event, the Weitz case 
is no longer the law. Hines v. Mikell, 259 Fed. 28 (4th Cir. 
1919), cert, den., 250 U. S. 645, holds that a civilian stenog¬ 
rapher employed by the quartermaster at Camp Jackson, South 
Carolina, was a person accompanying or serving with the 
armies, and hence was subject to military jurisdiction. 

The federal courts have consistently upheld the authority 
of the military to apprehend and to try by courts-martial civil¬ 
ians who accompany or serve with the Armed Forces. Ex 
parte Gerlach, 247 Fed. 616 (D. C. S. D. N. Y. 1917); Ex parte 
Falls, 251 Fed. 415 (D. C. N. J. 1918); Ex parte Jochen, 257 
Fed. 200 (D. C. S. D. Texas 1919); Hines v. Mikell, 259 Fed. 
28 (4th Cir. 1919), cert, denied, 250 U. S. 645; In re Di Bartolo, 
50 F. Supp. 929 (D. C. S. D. N. Y. 1943); McCune v. Kil¬ 
patrick, 53 F. Supp. 80 (D. C. E. D. Va. 1943); In re Berue, 
54 F. Supp. 252 (D. C. S. D. Ohio 1944); Perlstein v. United 
States, 151 F. 2d 167 (3d Cir. 1945); Grewe v. France, 75 F. 
Supp. 433 (D. C. E. D. Wis. 194S); United States ex rel. Mob¬ 
ley v. Handy, 176 F. 2d 491 (5th Cir. 1949), cert, denied, 338 
U. S. 904, reh. denied, 33S U. S. 945. 

The United States Court of Military Appeals has similarly 
upheld the authority of the military to apprehend and to try 
by courts-martial civilians who accompany or serve with the 
Armed Forces. United States v. Marker , 1 USCMA 393, 3 
CMR 127 (1952 ); United States v. Schultz, 1 USCMA 512, 4 
CMR 104 (1952); United States v. Weiman, 3 USCMA 216, 
11 CMR 216 (1953). 
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While appellant cites the Marker case, supra, he does not 
mention that the United States Court of Military Appeals 
sustained the conviction under the Articles of War. Marker 
was a civilian employee of the Army and was employed as a 
production superintendent at a tire plant in Japan. Under a 
contract with a Japanese corporation operations at this plant 
were conducted for the Army under the supervision of occupa¬ 
tion personnel, both military and civilian. The court held that 
under the circumstances Marker was “accompanying or serv¬ 
ing” with the armies of the United States within the meaning 
of Article of War 2 (d), supra. 

The appellant's discussion of the Schultz case, supra, is mis¬ 
leading (appellant’s brief, pp. 13, 17, 18). The Schultz case 
involved a factual situation similar to that presented by the 
instant case. In both cases the accused was a person “accom¬ 
panying” the Armed Forces at the time of the commission of 
the alleged offenses but such accompaniment had ceased before 
apprehension for the purpose of trial by court-martial. In 
the Schultz case, the findings of guilty and the sentence were 
affirmed by the Air Force Board of Review under the law of 
war (4 CMR 574 (1952)), as the offenses were committed be¬ 
fore the effective date of the Uniform Code of Military Justice. 
In the instant case, the alleged offenses were committed subse¬ 
quent to the effective date of the Uniform Code of Military 
Justice. Hence, jurisdiction in the instant case is predicated 
upon Article 3 (a) of the Uniform Code of Military Justice. 

The Air Force Board of Review in its decision (4 CMR 574, 
supra ) clearly held that the accused was a person “accompany¬ 
ing” the Armed Forces at the time of the commission of the 
offenses (4 CMR, at p. 5S1). The United States Court of 
Military Appeals in its decision affirming the conviction did not 
hold that the accused was not a person “accompanying” the 
Armed Forces at the time of the commission of the offenses. 
On the contrary, the Court of Military Appeals stated, 1 
USCMA, atp. 518: 

The accused here was not directly employed by the 
armed services either at the time of the offense or at the 
time of trial. It is, however, urged that his employ¬ 
ment as the manager of a nonappropriated fund club 
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brings him within the term “accompanying.” There 
is some merit to this contention. The offense occurred 
during the period of this employment, but prior to trial 
the accused had expressly reverted to the status of a 
“commercial entrant.” Paragraph 4 of SCAP Circular 
No. 22, September 13, 1949, provides that a commercial 
entrant “is not a member of the occupation forces or 
attached to or accompanying such forces.” This indi¬ 
cates that he was allowed to merge with the civilian 
population. The accused’s activities after termination 
of his employment with the club made it clear that, even 
aside from the SCAP definition, supra, he had severed 
all connections with the military. Further, this sev¬ 
erance occurred prior to the time of commencement of 
any action with a view to trial. Neither arrest, appre¬ 
hension, nor filing of charges occurred until weeks after 
the accident. 

***** 

Even assuming that the accused was, at the time of 
the offense, directly connected with or dependent upon 
the activities of the Armed Forces, and thus amenable 
to military jurisdiction under Article of War 2 (d), 
supra, we think his later change in status and the failure 
to commence action with a view to trial prior to this 
change were fatal. This view is buttressed by the action 
of Congress in the Uniform Code of Military Justice, 
Article 3, 50 U. S. C. § 553, wherein it is expressly pro¬ 
vided for the first time that termination of status subject 
to the Code does not relieve a person of amenability to 
trial by courts-martial for offenses committed while in 
that status. [Emphasis added.] 

As this Court recently stated in Shaw v. United States, — 
U. S. App. D. C., — (Misc. No. 397, decided January 21,1954): 

* * * the Court of Military Appeals appears to us to 
be a court in every significant respect, rather than an 
administrative agency. Certainly Congress intended 
that in its dignity and in its standards of administering 
justice the Court of Military Appeals should be assimi- 
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lated and equated with the established courts of the 
Federal system. 

Accordingly, we submit that the District Court was correct 
in concluding that appellant was a person accompanying the 
Armed Forces at the time of the commission of the offenses 
in question. 

B. The nonappropriated fund activity involved in this case was a 
governmental instrumentality 

The Landing Strip Civilian Club, which employed appellant 
during the period he allegedly committed the larceny and 
black-market offenses involved in this case, was located on an 
Air Force base in Japan. The club was operated under, and 
governed by, an Army regulation. A regulation of the Su¬ 
preme Commander for the Allied Powers defines employees of 
clubs of this nature as “occupation personnel” and such clubs 
as “occupation force clubs.” 

Nonappropriated fund activities of the Armed Forces are 
governmental instrumentalities. As stated by the Supreme 
Court with respect to post exchanges, one of the more numerous 
types of nonappropriated fund activities, in Standard Oil Co. 
v. Johnson, 316 U. S. 4S1,4S5 (1942): 

* * * post exchanges as now operated are arms of the 
Government deemed by it essential for the performance 
of governmental functions. They are integral parts of 
the War Department, share in fulfilling the duties en¬ 
trusted to it, and partake of whatever immunities it may 
have under the Constitution and federal statutes. In 
concluding otherwise, the Supreme Court of California 
was in error. 

See also United States v. Query , 37 F. Supp. 972 (D. C. E. D. 
So. Car. 1941); Duganv. United States, 34 Ct. Cls. 45S (1S99); 
Woog v. United States, 4S Ct. Cls. SO (1913). 

In American Commercial Co. v. United States Officers’ Club, 
1S7F. 2d 91 (SS U. S. App. D. C. 137,1950), which involved an 
Army officers' club in Germany, this court stated: 

Like post exchanges, the appellee Club is organized, 
under Army regulations, for the benefit of army person- 
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nel. The Supreme Court has said that post exchanges 
“are integral parts of the War Department, share in ful¬ 
filling the duties entrusted to it, and partake of what¬ 
ever immunities it may have under the constitution and 
federal statutes/’ Standard Oil Co. v. Johnson, 316 
U. S. 4S1, 4S5. * * *. It would seem to follow that 
appellee Club is an integral part of the War Depart- 
ments successor, the Department of the Army, and par¬ 
takes of its immunity to suit without the consent of the 
United States. 

The foregoing authorities apply with equal force to post ex¬ 
changes. ship’s stores, officers’ clubs, and noncommissioned offi¬ 
cers’ clubs (U. S. v. Query, supra, at p. 976). The foregoing 
authorities also apply with equal force to other types of non- 
appropriated fund activities, such as civilian clubs, which are 
created, organized, and conducted in accordance with the regu¬ 
lations of the military establishment, and are located on mili¬ 
tary bases. 

We submit that the District Court was correct in concluding 
that appellant as an employee of the nonappropriated fund ac¬ 
tivity involved in this case w*as subject to military jurisdiction. 

II 

There is no constitutional problem as this is a case arising 
in the land or naval forces within the meaning of the fifth 
amendment 

A. Articles 3 (a), 7 (b), and 9 (c) of the Uniform Code of Military Justice 
authorize the apprehension, confinement, and transportation by the 
military of persons who are amenable to continuing courts-martial juris¬ 
diction under Article 3 (a) thereof 

Article 7 (b) of the Uniform Code of Military Justice (50 
U. S. C. (Supp. V) 561 (b)) provides in pertinent part: 

(a) Apprehension is the taking into custody of a 
person. 

(b) Any person authorized under regulations govern¬ 
ing the armed forces to apprehend persons subject to 
this code or to trial thereunder may do so upon reason¬ 
able belief that an offense has been committed and that 



the person apprehended committed it. [Emphasis 
added.] 

Article 7 (b) is declaratory of pre-existing law. This case 
does not involve any new questions of law. Although Article 
7 (b) was relied upon in the District Court (J. A. 5. 6), appel¬ 
lant now pointedly ignores it. Appellant’s assertion that there 
is an omission in the Code in this respect (appellant’s brief, 
pp. 14.29) is misleading. 

Specific statutory authority for the apprehension, confine¬ 
ment and transportation by the military of persons who are 
amenable to continuing court-martial jurisdiction originated 
in. and has existed co-ntinuously since, the Act of March 2,1863, 
12 Stat. 696. entitled “An Act to prevent and punish Frauds 
upon the Government of the United States.” That Act pro¬ 
vided in pertinent part that 

* * * any person heretofore called or hereafter to be 
called into or employed in such forces or service, who 
shall commit any violations of this act and shall after¬ 
wards receive his discharge, or be dismissed from the 
service, shall, notwithstanding such discharge or dis¬ 
missal, continue to be liable to be arrested and held for 
trial and sentence by a court-martial, in the same man¬ 
lier and to the same extent as if he had not received 
such discharge or been dismissed. [Emphasis added.] 

Such authority in the military was reenacted as Article of War 
60. section 1342 of the Revised Statutes. It was reenacted in 
the Second Edition of the Revised Statutes, 187S. It -was 
again reenacted on June 4,1920, as Article of War 94 (41 Stat. 
805,10 U. S. C. (1946 ed.) 1566). and again reenacted on June 
24.1948, as Article of War 94 (62 Stat. 640, 10 U. S. C. (Supp. 
IV) 1566), with certain changes therein for the purpose of 
making the language more exact. 5 Article of War 94, as so 
amended in 194S, read in pertinent part: 

4 Senate Committee print of A Study of the Proposed Letrislation to Amend 
the Articles of War (H. R. 2575) ; and to Amend the Articles for the Gov¬ 
ernment of the Navy (H. R. 3687; S. 133S), SOth Cons., 2d Sess., dated 
January 20, l£48. 
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If any person, being guilty of any of the offenses 
aforesaid or who steals or fails properly to account for 
any money or other property held in trust by him for 
enlisted persons or as its official custodian while in the 
military service of the United States, received his dis¬ 
charge or is dismissed or otherwise separated from the 
service, he shall continue to be liable to be arrested and 
held for tried and sentence by a court-martial in the 
same manner and to the same extent as if he had not 
been so separated therefrom. [Emphasis added.] 

It thus appears that the Act of March 2, 1863, Article of 
War 60 (section 1342 of the Revised Statutes), and Article of 
War 94 as enacted in 1920 and in 1948, provided, in turn, a 
continuous, unbroken line of statutory authority that any per¬ 
son charged with having committed certain offenses should, not¬ 
withstanding termination of his prior status, “accompaniment” 
in this case, “ continue to be liable to be arrested and held for 
trial and sentence by a court-martial in the same manner and 
to the same extent ” as if his status had not terminated. [Em¬ 
phasis added.] 

On and after May 31, 1951, the effective date of the Code, 
identical authority of the military to apprehend persons sub¬ 
ject to continuing court-martial jurisdiction for the purpose of 
trial by court-martial has been contained in Article 7 of the 
Code. 

The word “apprehension” in military law means exactly the 
same as the word “arrest” in the civilian scene, and exactly the 
same as the word “arrest” meant in military law prior to May 
31, 1951, the effective date of the Code. The change accom¬ 
plished in the Code is merely one of form, not of substance. 
The following explanation appears in the Hearings before the 
Subcommittee of the Committee on Armed Services, House of 
Representatives, on H. R. 2498 (H. R. 4080), 81st Congress, 
1st Session, 1949: 

Mr. Larkin. This is new in format more than in any¬ 
thing else, Mr. Chairman. In our study of the Articles 
of War and the Articles for the Government of the Navy 
we found a certain duality of meaning in the words 
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“arrest”, “restraint”, “confinement”, and words of that 
character, and we adopted this scheme to clarify the def¬ 
initions of those words and started off with “apprehen¬ 
sion” in Article 7. 

The balance of the whole subject is pre-pre-trial pro¬ 
cedure. really being the initiation of the case from the 
apprehension standpoint. 

Article 7. then, is part of the whole revision, the rest 
of which is contained in Articles 9 and 10 and I think 
just clarifies it. It clarifies the whole notion of what 
arrest, restraint, confinement, and so forth. (Hearings, 
supra, p. 902.) ^ 

In military law today the word “arrest” means only the “re¬ 
straint” of a person by an order not imposed as a punishment 
for an offense directing him to remain within certain specified 
limits. Article 9 of the Code (50 U. S. C. (Supp. V) 563) pro¬ 
vides in pertinent part: 

(a) Arrest is the restraint of a person by an order not 
imposed as a punishment for an offense directing him 
to remain within certain specified limits. Confinement 
is the physical restraint of a person. 

* * * * * 

(c) An officer, a warrant officer, or a civilian subject 
to this code or to trial thereunder may be ordered into 
arrest or confinement only by a commanding officer to 
whose authority he is subject, by an order, oral or writ¬ 
ten, delivered in person or by another officer. The au¬ 
thority to order such persons into arrest or confinement 
may not be delegated. [Emphasis added.] 

• * * * * 

(e) Nothing in this article shall be construed to limit 
the authority of persons authorized to apprehend of¬ 
fenders to secure the custody of an alleged offender until 
proper authority may be notified. 

We submit that appellant is obviously in error in asserting 
that the provisions of Article 9 (c) of the Code are a non ses- 
quitur (appellant’s brief, p. 14). The provisions concerning 
apprehension are found in Article 7 (b) of the Code. The 
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provisions of Article 9 (c) of the Code are merely incidental or 
ancillary thereto. The provisions of Article 9 (c) have noth¬ 
ing to do with “arrest” as that word is used in the civilian 
scene. Furthermore, the term “commanding officer” as used 
in Article 9 (c) obviously refers to the commanding officer of 
the military base or facility where “an officer, a warrant officer, 
or a civilian subject to this code or trial thereunder” may be 
present as the result of an apprehension under Article 7 (b). 
Obviously, also, a civilian who is subject to trial under the Code 
and who has been apprehended as a consequence thereof must 
be subject to the authority of a commanding officer of a mili¬ 
tary base pending trial. Otherwise, the express authority of 
the military to apprehend a civilian under Article 7 (b) is 
utterly ineffective and meaningless. 

The authority in the Uniform Code of Military Justice to 
apprehend persons who, notwithstanding termination of a prior 
status, are subject to continuing court-martial jurisdiction on 
the basis of “cases” which actually arose while they were ac¬ 
companying the land or naval forces is not in any manner lim¬ 
ited by considerations of distance, or other considerations of 
geography. Persons so apprehended may be “transported” 
elsewhere by the military for appropriate court-martial pro¬ 
ceedings in the same manner and to the same extent as if their 
prior status had not been terminated. A court-martial has 
jurisdiction everywhere. Article 5 of the Code (50 U. S. C. 
(Supp. V) 555) provides that “This Code shall be applicable 
in all places.” A court-martial has no statutory geographical 
limitations. If such persons so apprehended for the purpose 
of trial by court-martial may properly be “transported” for 
court-martial proceedings one inch, or one mile, or ten miles, 
they may be also “transported” to any place or places within 
the statutory jurisdiction of the court-martial. Such persons 
may be so “transported” as if their prior status had not termi¬ 
nated ; they are in no different a situation than persons whose 
status of accompanying the land or naval forces has not termi¬ 
nated. The only question in any such case is whether it is a 
case “arising in the land or naval forces” within the meaning 
of the Fifth Amendment to the Constitution. The authorities • 
set forth herein establish that this is such a case and that there- 
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fore Article 7 (b) (as well as Articles 3 (a) and 9 (c) of the 
Code) is within the power of Congress under Article I, section 
8, clause 14, of the Constitution. 

Appellant ignores the fact that a court-martial is unlike a 
civil court. A civil court is by statute a court of limited geo¬ 
graphical jurisdiction, by reason of the laws of the same Con¬ 
gress which established the court-martial with its unlimited 
geographical jurisdiction. In the case of a court-martial, there 
is thus no need whatsoever for statutory authority for “re¬ 
moval” procedures to “transport” persons subject to its juris¬ 
diction from one place to another. In the case of a Federal 
civil court, however, there is a need, in view of its limited juris¬ 
diction, for statutory authority for such procedure in order to 
“transport” persons from one statutory jurisdiction to another, 
such as the authority contained in Title IS of the United States 
Code, section 3771, which is the basis for the Federal Rules of 
Criminal Procedure for the United States District Courts. 

Paragraph 19a of the Manual for Courts-Martial, United 
States, 1951 (16 F. R. 1310), promulgated by Executive Order 
10214, dated February 8,1951, provides the implementing reg¬ 
ulations for the apprehension of persons, and uses the words 
“persons subject to the code or subject to trial thereunder ” * 
[Emphasis added.] Paragraph lib of the Manual (16 F. R. 
1308) provides that jurisdiction under Article 3 (a) “should 
not be exercised without the consent of the Secretary of the 
Department.” 7 Hence, the President, by making Secretarial 
consent a condition precedent to the exercise of jurisdiction 


* Paragraph 19a. Manual for Courts-Martial. 1951, provides: 

“All officers, warrant officers, petty officers, noncommissioned officers,, 
and, when in the execution of their guard or police duties, air police, mili¬ 
tary police, members of the shore patrol, and such persons as are desig¬ 
nated by proper authority to perform guard or police duties, are authorized 
to apprehend, if necessary, persons subject to the code or subject to trial 
thereunder upon reasonable belief that an offense has been committed and 
that the person apprehended committed it. See Article 7b." [Emphasis 
added.] 

’Paragraph lib. Manual for Courts-Martial, 1951, provides in pertinent 
part: 

"Jurisdiction under Article 3a should not be exercised without the con¬ 
sent of the Secretary of the Department concerned.” 
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under Article 3 (a), has imposed an additional safeguard 
against capricious action. The Acting Secretary of the Air 
Force consented to the apprehension, confinement, and trial by 
court-martial of the accused before his apprehension. 

We submit that it clearly appears that Article 7 (b) is de¬ 
claratory of the apprehending authority contained prior to 
May 31, 1951, in the Act of March 2, 1863, Article of War 60 
(section 1342 of the Revised Statutes), and Article of War 
94 as enacted in 1920 and in 1948, respectively. It also clearly 
appears that the authority for continuing court-martial juris¬ 
diction is now contained in Article 3 (a) of the Code (50 U. S. 
C. (Supp. V) 553 (a)). Articles 3 (a) and 7 (b) of the Code 
are together declaratory of the statutory authority theretofore 
contained in the Act of March 8. 1863, and Articles of War 
60 and 94, respectively. Articles 3 (a), 7 (b) and 9 (c) afford 
plenary authority for the apprehension, confinement and trans¬ 
portation by the military of all persons who are amenable to 
continuing court-martial jurisdiction, in the same manner and 
to the same extent as if their prior status had not terminated. 
On and after May 31, 1951, the only difference in statutory 
authority is that such authority covers more serious offenses, 
that is, offenses “punishable by confinement of five years or 
more and for which the person cannot be tried in the courts of 
the United States or any State or Territory thereof or of the 
District of Columbia.” 

We think it cannot be said that there is an omission in the 
Uniform Code of Military Justice in this matter. The Con¬ 
gress in establishing the Uniform Code of Military Justice cer¬ 
tainly did not detract from, or withdraw, the express authority 
theretofore available to the military to apprehend and trans¬ 
port persons who are amenable to continuing court-martial 
jurisdiction. 

The Air Force in this case followed the mandate of the Con¬ 
gress. It followed in every detail the procedures prescribed 
by the Congress in the Code and by the President of the United 
States in the Manual for Courts-Martial promulgated under 
authority thereof. 
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B. Articles 3 (a), 7 (b) and 9 (c) of the Uniform Code of Military Justice 

are complementary 

The Congress thoroughly considered the entire field of mili¬ 
tary justice in establishing the Code. 8 It gave exhaustive con¬ 
sideration to the continuing jurisdiction of courts-martial. The 
Congress did not limit such continuing jurisdiction to former 
military personnel. The language of Articles 3 (a), 7 (b) and 
9 (c) reflect precisely the intent of the Congress. Those arti¬ 
cles are necessarily complementary in accordance with the in¬ 
tent of the Congress. 

Article 3 (a) of the Code provides: 9 

Subject to the provisions of article 43, 10 any person 
charged with having committed, while in a status in 
which he was subject to this code, an offense against 
this code, punishable by confinement of five years or 
more and for which the person cannot be tried in the 
courts of the United States or any State or Territory 
thereof or of the District of Columbia, shall not be re¬ 
lieved from amenability to trial by courts-martial by 
reason of the termination of said status. 


*Burns v. Wilson, supra: Morgan, The Background of the Uniform Code 
of Military Justice (1!)">3). C Vand. L. Rev. 1G0. See also Morgan, Court- 
Martial- Jurisdiction Orcr Xon-Military Persons Under the Articles of War 
(1020). 4 Minn. L. Rev. 70. S3-S4. 

’Articles (b) and (e) provides: 

“(b) All persons discharged from the armed forces subsequently charged 
with having: fraudulently obtained said discharge shall, subject to the pro¬ 
visions of article 43. lie subject to trial by court-martial on said charge and 
shall after apprehension be subject to this code while in the custody of the 
armed forces for such trial. Upon conviction of said charge they shall be 
subject to trial by court-martial for all offenses under this code committed 
prior to the fraudulent discharge. 

“(e) Any person who has deserted from the armed forces shall not be 
relieved from amenability to the jurisdiction of this code by virtue of a 
separation from any subsequent period of service.” 

’* Article 43 of the Code provides that for all but a few crimes or offenses, 
exemption from liability to be tried by a court-martial may, with certain 
limitations, be claimed after two (or three) years. Article 43 also provides 
that persons charged with desertion or absence without leave in time of 
war. or with aiding the enemy, mutiny, or murder may be tried and punished 
at any time without limitation. 
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The legislative history of the Uniform Code of Military 
Justice, particularly in connection with Article 3 (a) thereof, 
is equally pertinent and convincing with respect to a civilian 
who was a “person” subject to the Code under Article 2 (11), 
and to a “person” who was subject to the Code under Article 
2 (1) thereof. 11 Neither person “shall be relieved from 
amenability to trial by courts-martial by reason of the termi¬ 
nation of said status” (Article 3 (a)). Neither of such civil¬ 
ians, said the Congress in Article 3 (a), shall remain free from 
punishment for murder or other serious crimes, such as larceny 
and black-market crimes, punishable by confinement of five 
years or more and for which he cannot be tried in the courts 
of the United States or any State or Territory thereof or of 
the District of Columbia. Neither shall escape punishment 
by the mere happenstance of the termination of the status in 
which he was subject to the Code. Moreover, Article 3 (a) is 
unquestionably applicable to each of the twelve categories of 
persons subject to the Code under Article 2 (1-12) (50 U. S. C. 
(Supp. V) 552 (1) to (12)). 

It cannot be contended that the Congress intended only to 
grant continuing court-martial jurisdiction for serious crimes 
over veterans of the armed forces, and to leave immune from 
punishment for serious crimes those who accompanied or 
served with the Armed Forces overseas. Unquestionably, 
continuing court-martial jurisdiction for murder, and other 
serious offenses such as larceny and black-market offenses exists 
with respect to both categories of civilians. 

The only test is whether this is a case arising in the “land 
or naval forces” within the meaning of the Fifth Amendment 
to the Constitution. The foregoing authorities established 
that this is such a case and that therefore Article 3 (a) of the 

” Article 2 (1) of the Code (50 U. S. C. (Supp. V) 552 (1)) provides: 

“The following persons are subject to this code: 

“(1) All persons belonging to a regular component of the armed forces, 
including those awaiting discharge after expiration of their terms of en¬ 
listment: all volunteers from the time of their muster or acceptance into 
the Armed Forces of the United States; all inductees from the time of their 
actual induction into the Armed Forces of the United States, and all other 
persons lawfully called or ordered into, or to duty in or for training in. the 
Armed Forces, from the dates they are required by the terms of the caU 
or order to obey the same 
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Code is within the power of the Congress under Article I, sec¬ 
tion 8, clause 14, of the Constitution. 

The language of Article 3 (a) of the Code reflects precisely 
the intent of the Congress. The following appears in the 
hearings before the Subcommittee of the Committee on Armed 
Services, House of Representatives, on H. R. 249S, supra: 

Mr. Elston (member of Congress). I would like to 
ask you this question. I think it was since you com¬ 
pleted your hearings that a case has been decided by 
the Supreme Court of the United States. 

Dr. Morgan. The Hirschberg case? 

Mr. Elston. Yes. To the effect that a person who 
has left the service, that is, who has been separated 
from the service, cannot be tried subsequently by a mili¬ 
tary court for an offense committed prior to such 
separation. 

Mr. Kilday (member of Congress). Even though he 
has reenlisted? 

Mr. Elston. Even though he has reenlisted. 

Dr. Morgan. That is right. 

Mr. Elston. Now, you have not anything in youi 
bill covering that? 

Dr. Morgan. One thing we have about that is in the 
case of desertion. If he has deserted in the earlier serv¬ 
ice, then the fact that he has been discharged from a 
later service does not deprive the court of jurisdiction. 

Mr. Elston. Yes. He may have even committed a 
murder within 3 days of his separation from the service. 

Dr. Morgan. That is right. We have not covered 
that. 

Mr. Elston. He reenlists and cannot be tried for it. 

Dr. Morgan. That is right. 

Mr. Elston. I think this committee can write some¬ 
thing into the law that will take care of that ridiculous 
situation. 

Dr. Morgan. Of course, the Supreme Court put it 
on the basis of the interpretation of the present statute, 
as I remember it, and that is that Congress did not in- 
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tend to have the jurisdiction exercised over the man 
after he had once been discharged. 

Mr. Elston. Well, I do not think Congress ever 
intended anything of the kind. 

Dr. Morgan. I know, but that is what they said. 
There was not anything in the statute which saved the 
jurisdiction, and, of course, they interpreted it that way. 
(Hearings, supra, p. 617.) 

***** 

Colonel Wiener. * * * I think it might be well for 
the committee to plug up that little loophole which the 
Hurtzberg [sic] case left, which was based entirely on 
statutory considerations and, in effect, made an honor¬ 
able discharge a pardon for undetected crime. 

He was a naval chief charged with mistreating Amer¬ 
ican fellow prisoners in the Philippines. His term of 
enlistment expired in March ’46; he was given an hon¬ 
orable discharge; reenlisted the next day, and there¬ 
after his offenses came to light. The courts held there 
was no jurisdiction to try him after his reenlistment. 
So, in effect, they gave the honorable discharge which 
was issued by a 2 1 /> striper at the Brooklyn Navy Yard, 
who, of course, couldn’t know what Hurtzberg [sic] had 
done in the Philippines, in effect, as a pardon. The 
courts specifically said there was no constitutional 
question. I think that ought to be buttoned up. 
(Hearings, supra, p. 800.) 

***** 

Mr. Elston. After all, the only purpose of this is to 
avoid a case like the Hirshberg [sic] case or any case 
where a person has committed a serious offense. I do 
not say it should include minor offenses, but where he 
has committed a serious offense, he should not be per¬ 
mitted to escape by reason of the fact that he is out of 
the Army. 

Mr. Larkin. That is right. 

Mr. Elston. Whereas the same offense committed by 
a fellow who had just enlisted would bring prosecution. 

Mr. Larkin. That is right. 
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Mr. Elston. It is not fair. And my suggested 
amendment would be that except as cases are barred by 
the statute of limitations, jurisdiction shall continue as 
to major offenses committed in the service even though 
a person has left the service. And then we might have 
what Mr. Smart has suggested. Provided the offense 
is not over which the States have some jurisdiction and 
can proceed with the trial. That is the substance of 
it. * * * 

Mr. Hardy, (member of Congress). I think you 
should give consideration to the point Mr. Brooks 
raised a while ago, that you do not permit minor or 
disciplinary offenses to take a man back into the service 
for military trial. (Hearings, supra, pp. SS3, SS4.) 

* * * * # 

Mr. Smart (reading): Subject to the provisions of 
article 43 * * *. 

Now, that will get the Hirschberg case where he re¬ 
enlisted. It would get Hirschberg even though he had 
not reenlisted. 

Mr. Brooks (member of Congress). That will close 
up that loophole? 

Mr. Smart. In my opinion it will, sir. 

Mr. Brooks. What is your opinion? 

Mr. Elston. I am inclined to feel it would. 

Mr. Brooks. All right, if there is no objection, then, 
we will adopt that language. (Hearings, supra, 

p. 1262.) 

The following appears in the report of the Committee on 
Armed Services of the House of Representatives on H. R. 40S0, 
supra: 

As a matter of fact, the military authorities have been 
most reluctant to prosecute the average offender who 
succeeds in returning to a civilian status before the dis¬ 
covery of his crime. On the other hand, the military 
authorities have found themselves confronted with a 
lack of jurisdiction to try certain aggravated cases of 
this character. You will recall the Durant jewel case. 
That case involved the theft of the crown jewels of 
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Hesse. At the time Mrs. Durant, one of the accused, 
was apprehended, she was in a terminal-leave status. 
The point w*as raised by a petition for a writ of habeas 
corpus that the Army had ceased to have jurisdiction 
over the accused since her active service was terminated 
and she was only completing the unexpired portion of 
her terminal leave. A writ of habeas corpus was 
granted in district court but ultimately reversed on the 
theory that the terminal-leave status is a service status 
and subjects one to the Articles of War. If charges 
and specifications had not been served on the accused 
until after the expiration of her terminal leave, neither 
the military nor our Federal courts would have had any 
jurisdiction over the case. You will also recall the 
more recent Hershberg [sic] case. Hershberg [sic] 
was a Navy enlisted man who allegedly abused other 
American military personnel who were under his super¬ 
vision while they were all prisoners of war of the Japa¬ 
nese. Hershberg’s [sic] term of enlistment expired and 
after 1 day he reenlisted. The Navy then attempted to 
prosecute him for the alleged abuse of American per¬ 
sons. A writ of habeas corpus was granted in that case, 
not because it would be unconstitutional to provide for 
a continuing jurisdiction in such cases, but because the 
present Navy statute confers no such continuing juris¬ 
diction. [Emphasis added.] 

We felt that there was a solution to this problem and 
our proposed solution is offered in article 3 (a) which 
is a committee amendment to H. R. 2498. It provides 
for a continuing jurisdiction provided the offense 
against this code is punishable by confinement of 5 years 
or more and provided further that the offense is not 
triable in a State or Federal court of the United States. 
We feel that this will provide ample protection against 
any capricious action on the part of military authorities, 
will limit military jurisdiction to serious offenses that 
could not otherwise be tried by military or Federal courts 
and will likewise correct the absurd situation of per- 
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mitting an honorable discharge to operate as a bar to 
a prosecution for murder or other serious offenses. 
(H. R. Rep. No. 491. p. 5, Slst Cong., 1st Sess. (1949).) 

The report of the Committee on Armed Services of the 
Senate on H. R. 40S0. supra , is to the same effect: 

Article 3. Jurisdiction to try certain personnel. 

Subdivision (a) represents a House amendment to 
the bill as originally introduced. Under existing law, 
the armed forces lose jurisdiction over military person¬ 
nel who have been lawfully separated from service. 
This fact has been clearly established in the recent Fed¬ 
eral court decision in the Hershberg [sic] case. Inas¬ 
much as the Hershberg [sic] case involved an offense 
which was committed beyond the jurisdiction of our 
State and Federal courts, there is no tribunal which has 
any jurisdiction over the person or the offense. It is 
clearly apparent that some persons can escape trial by 
court-martial by the mere lawful termination of service. 
This is not a desirable situation. On the other hand, 
it is desirable to place some limitations on continuing 
jurisdiction over persons who commit offenses while 
subject to military law and who terminate their mili¬ 
tary status before apprehension. In the opinion of the 
committee the present provisions of this subdivision 
provide a desirable degree of continuing jurisdiction and 
at the same time place sufficient limitations on the con¬ 
tinuing jurisdiction to prevent capricious actions on the 
part of military authorities. (Sen. Rep. No. 486, p. 8, 
81st Cong., 1st Sess. (1949).) 

The exhaustive extent to which the Congress considered the 
matter, and heard all possible arguments on all sides of the 
problem, is further shown by the testimony of the then Judge 
Advocate General of the Army before the Subcommittee of the 
Committee on Armed Services, United States Senate, on H. R. 
4080, supra: 

It has long been recognized that nonmilitary persons 
who travel and serve with an army in the field must be 
subject to the discipline of the army, else their conduct 
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can seriously affect the security and discipline of that 
force. Consequently such persons have been subject to 
military law since the articles enacted by the Con¬ 
tinental Congress. When, however, there is no exigent 
need for the exercise of military jurisdiction over 
civilians, Congress has been very zealous to preserve 
civilian jurisdiction. 

Insofar as Army and Air Force personnel are con¬ 
cerned, articles 2 (3) and 3 (a) of the code extend mili¬ 
tary jurisdiction over persons not now subject to it. I 
believe this is unnecessary and the inevitable result 
will be public revulsion against its exercise. It has been 
my experience that no matter how just and fair the 
system of military justice may be, if it reaches out to 
the civilian community, every conceivable emotional 
attack is concentrated on the system. ( Hearings , supra, 
p. 256.) 

The consideration and rejection by the Congress of the fore¬ 
going views of The Judge Advocate General of the Army are 
clearly reflected in the respective reports of the Committees on 
Armed Services of the House of Representatives and the United 
States Senate, the pertinent portions of which are set forth be¬ 
low. In addition, on March 4,1950, two months before the date 
of enactment of the Uniform Code of Military Justice, i. e., May 
5,1950, there was introduced in the Senate of the United States 
a bill, S. 3188, “To amend the Uniform Code of Military Justice, 
and for other purposes,” which would have amended the then 
pending Uniform Code of Military Justice by including in 
Article 3 thereof an additional subparagraph as follows: 

(d) All persons arrested by the armed forces pursuant 
to this article within the continental limits of the United 
States or its Territories or possessions shall be taken 
without delay before the nearest United States district 
court for a hearing on the charges brought against such 
person. The district court shall have authority to admit 
such person to bond in the same manner, and, in its 
discretion, under the same circumstances, as if the person 
had been charged with a criminal offense by the civil 
authorities of the United States. 
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The above bill was referred to the Senate Committee on 
Armed Sendees. The Congress did not deem it necessary or 
advisable to so amend the then pending Uniform Code of Mili¬ 
tary Justice. 

It is interesting to note that on July 16. 1953 a Special Sub¬ 
committee of the House Committee on Armed Services in its 
“Report and Recommendations Surrounding the Disappear¬ 
ance of Major William V. Holohan,” S3d Congress, 1st Session, 
stated that. 

The Uniform Code of Military Justice now provides 
a stop-gap for further incidents of this nature as re¬ 
flected in the present Toth case, a discharged member 
of the Army [sic] who was recently returned to Japan 
to face trial for murder in the military court. 

That the matter of court-martial jurisdiction over former 
military personnel presents no constitutional difficulty was 
pointed out long ago by Professor Morgan: 12 

* * * The 94th article 

* * * is not susceptible of two interpretations; it 
clearly and specifically confers upon courts-martial 
jurisdiction to try former officers and soldiers, who have 
become civilians for certain offenses committed by them 
while in the service. If this jurisdiction cannot be ex¬ 
ercised. it must be because the grant thereof is un¬ 
constitutional. 

And so it has been asserted to be by Col. Winthrop, 
by far the most painstaking and scholarly American 
writer upon military law. His argument, in brief, is 
that it cannot be justified under the power of Congress 
to make rules for the regulation and government of the 
land forces, because discharged officers and soldiers are 


“Morgan, Court-Martial Jurisdiction Over Non-Military Persons Under 
the Articles of War (1920), supra. Also, Professor Morgan was the chair¬ 
man of the Department of Defense committee which drafted the Uniform 
Code of Military Justice. Hearings before the Subcommittee on Armed 
Services, House of Representatives, on H. R. 249S (H. R. 40S0), Slst Con¬ 
gress, 1st Session. 1949 (enacted as the Uniform Code of Military Justice), 
pp. 596-599. Morgan, The Background of the Uniform Code of Military 
Justice (1953), supra. 
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no part of such forces, and that to hold them to be such 
for the purpose of subjecting them to trial is to disre¬ 
gard the true signification of the term, land forces, as 
accepted from the time of the adoption of the Constitu¬ 
tion to the present. There can hardly be a serious 
question that such discharged officers and soldiers do 
not belong to the land forces. But can it be reasonably 
contended that the grant of power to provide for the 
regulation and government of the land forces does not 
include the power to continue military jurisdiction over 
a discharged member thereof with respect to offenses 
committed by him while he was such member? It is 
submitted that a reasonable interpretation of the grant¬ 
ing clause requires a negative answer. And this con¬ 
clusion is fortified by the language of the fifth amend¬ 
ment. The test therein prescribed of the power to dis¬ 
pense with presentment or indictment is not the status 
of the accused but the source of the case. Cases aris¬ 
ing in the land or naval forces are expressly excepted 
from the operation of that clause requiring present¬ 
ment or indictment for capital or otherwise infamous 
crimes. And by judicial construction such cases are 
excepted from that requirement of the sixth amendment 
which makes necessary a trial by jury in all criminal 
prosecutions. In other words, the excepting clause in 
the fifth amendment authorizes trial by a military tri¬ 
bunal of all cases arising in the land forces. It has been 
argued that a case does not arise until charges have been 
prepared, but this fanciful and technical contention has 
not prevailed. 

The provision in question has been upon our statute 
books and has been enforced by our military authorities 
for over half a century. Its constitutionality has been 
sustained in the opinions of the judge advocate general. 
And the corresponding section of the Naval Code was 
upheld * * * (In re Bogart, 3 Fed. Cases 796.) [Em¬ 
phasis added.] 

The legislative history of Articles 3 (a) and 7 (b) establishes 
beyond the slightest doubt whatsoever that the Congress, after 
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exhaustive consideration of all possible, conceivable arguments 
involving all aspects of the evil to be corrected, determined 
that exclusive jurisdiction should be in the military in these 
types of cases involving murder or other serious offenses aris¬ 
ing in the land or naval forces, and that there should be no re¬ 
quirement in the law for any resort to preliminary or other 
proceedings before Federal district courts or United States 
commissioners. References to legislative history, such as here¬ 
inabove indicated, may properly be made, even where the 
language of the statute is plain and unambiguous, so as to give 
effect to the intent of the Congress. 13 

We submit that there is not an “omission” in the Code in 
this matter. To say that there is such an “omission” in the 
Code with respect to authority for the apprehension of civil¬ 
ians who are amenable to trial by courts-martial under Article 
3 (a), is to completely ignore the plain and unambiguous 
language of Articles 3 (a), 7 (b), and 9 (c) and the legislative 
history thereof. Furthermore, to say that there is such an 
omission in the Code is to impute to Congress the doing of a 
nugatory thing. The courts in construing a statute should 
hesitate before ascribing a want of wisdom to the legislature. 14 
An interpretation of Articles 3 (a), 7 (b), and 9 (c) should be 
avoided under which they would be defeated, nullified, de¬ 
stroyed, emasculated, or rendered nugatory. 15 We further sub¬ 
mit than an interpretation of those articles should be avoided 
which would permit, notwithstanding the intent of the Con¬ 
gress and the plain and unambiguous language of the statute, 
another Hirschbergcase or another Lo Dolce 17 case. The 
Federal courts should not remove the Congressional “plug” in 

u United States v. American Trucking Ass’ns., 310 U. S. 534 (1940) ; United 
States v. Dickerson, 310 U. S. 554 (1940) ; Western Union v. Lenroot, 323 
U.tS. 490 (1945). 

14 50 Am. Jur., sec. 3S0. 

“ Sandberg v. McDonald, 24S U. S. 1S5 (191S) ; Strathcrn v. Dillon, 252 
U. S. 34S (1920); Graham v. Goodcell, 2S2 U. S. 409 (1931): Crowell v. 
Benson, 2S5 U. S. 22 (1932) ; Armstrong v. Xu-Enamel Corp, 305 U. S. 315, 
(193S). 

“ United States ex rcl. Hirschberg v. Cooke, 336 U. S. 210 (1949). 

17 In re Lo Dolce, 106 F. Supp. 455 (D. C. W. D. N. Y. 1952). In the instant 
case the Republic of Korea has no jurisdiction to try the accused. The Ex¬ 
change v. M’Fadden, 7 Cranch 116 (1812). 
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the legislative “loophole.” (Hearings before Committee on 
Armed Services, Slst Congress, supra.) 

C. The statutory authority of the Military to apprehend, confine, and 
transport persons who are amenable to continuing court-martial juris¬ 
diction and the statutory authority for continuing court-martial juris¬ 
diction over such persons have existed for ninety years with the approval 
of the Federal courts 

This case does not involve any new questions of law. The 
legality of the apprehension by the military of persons amen¬ 
able to continuing court-martial jurisdiction for the purpose 
of trial by courts-martial, and the constitutionality of con¬ 
tinuing courts-martial jurisdiction over such persons, have 
been upheld by the Federal courts. 

The first decision involving this specific point is In re Bogart, 
3 Fed. Cas. 796, No. 1,596 (Cir. Ct. D. Cal. 1873). It involved 
the legality of the detention, upon order of the Secretary of 
the Navy, by the naval authorities of a civilian under authority 
of the Act of March 2,1863, supra. In a habeas corpus proceed¬ 
ing commenced before trial by court-martial, the Circuit Court 
in sustaining over the objection of the petitioner the continu¬ 
ing jurisdiction of the court-martial and the legality of his 
detention for the purpose of trial by court-martial, stated, pages 
799, 801: 

If the acts of congress conferring jurisdiction upon 
naval and military courts-martial, to try offenses com¬ 
mitted in the naval and military service, are held to be 
constitutional, it is further insisted, on behalf of the peti¬ 
tioner, that the offense must not only be committed, 
but that the jurisdiction must also be exercised, or, at 
least, must attach by an arrest and commencement of 
the prosecution before the connection of the offender 
with the service is legally severed by the expiration of 
his term of service, or by resignation, dismissal or other 
discharge; that congress has no power to authorize a trial 
after the connection is so severed, and after the accused 
has become a private citizen * * *. 

• * * * • 

The liability of the navy department and of its 
courts-martial, to abuse their powers in cases like this, 
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has been strenuously urged in various stages of the 
hearings against the views and construction of the con¬ 
stitution and statutes adopted by us. Similar argu¬ 
ments have often been urged before in courts of justice, 
in cases involving analogous questions. The answer 
often repeated in the books is well stated by Mr. Jus¬ 
tice Story, in Ex parte Kearney, 7 Wheat. [20 U. S.] 45. 
That eminent jurist says: “Whenever power is lodged 
it may be abused. But this furnishes no solid objection 
against its exercise. Confidence must be reposed some¬ 
where. and if there should be any abuse it will be a pub¬ 
lic grievance, for which a remedy may be applied by 
legislation, but is not to be devised by courts of justice.” 

The same constitution and the same legislative power 
which conferred civil jurisdiction on the national judi¬ 
ciary, also conferred jurisdiction over military and naval 
offenses upon courts-martial, appointed and supervised 
by the war and navy departments. Each is supreme 
while acting within the sphere of its own exclusive juris¬ 
diction. 

In Ex parte Joly, 290 Fed. S58 (D. C. S. D. N. Y. 1922), which 
involved Article of War 94, supra, the court stated, page S60: 

* * * [It] involves inter alia, an attack on the con¬ 
stitutionality of the statute as violative of the Fifth and 
Sixth Amendments to the Constitution of the United 
States. See, also, article 3, section 2, clause 3, of the 
Constitution. 

The ninety-fourth article was originally the Act of 
March 2.1S63. For nearly 60 years, therefore, the Con¬ 
gress has deemed it necessary, for the protection of the 
military arm and the nation itself, that a discharge shall 
not release a “person” in the military service from lia¬ 
bility to arrest and trial by a military tribunal for 
offenses committed prior to discharge. In such cir¬ 
cumstances, a court of first instance, under familiar 
rules, will not declare such a statute unconstitutional., 
unless its infirmity is clear beyond doubt. 
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The constitutionality of the statute was doubted (in 
1895) by Col. Winthrop, a distinguished writer on mili¬ 
tary law, but he realized that such authority as there 
was held otherwise. There is no controlling authority 
on the question, but perhaps the most interesting case 
is In re Bogart, Fed. Cas. No. 1,596, 2 Sawy. 396. In 
the face, therefore, of more than half a century of prac¬ 
tical construction and of the reported cases, this court 
will not hold the act unconstitutional. 

In Terry v. United States, 2 F. Supp. 962 (D. C. W. D. 
Wash. 1933), the petitioner in the habeas corpus proceedings, 
several months after his honorable discharge from the Army, 
was apprehended by the military, and tried and convicted by 
court-martial. The court sustained the apprehension by the 
military and the jurisdiction of the court-martial, holding 
page 963: 

The 5th Amendment to the Constitution, insofar as 
material, provides: “No person shall be held to answer 
for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in 
cases arising in the land * * * forces # * 

The particular question is as to the meaning of the 
words “cases arising in the land * # * forces.” Do the 
words refer to the time the offense is alleged to have 
been committed or the time steps are taken looking to 
a trial for the offense? The Supreme Court, in discuss¬ 
ing the 5th Amendment, said, in Ex parte Milligan, 71 
U. S. 2 at page 123,18 L. Ed. 281: “The discipline neces¬ 
sary to the efficiency of the Army and Navy, required 
other and swifter modes of trial than are furnished by 
the common law courts; and, in pursuance of the power 
conferred by the Constitution, Congress has declared the 
kinds of trial, and the manner in which they shall be 
conducted, for offenses committed while the party 
is in the military or naval service” [Italics now 
supplied.] 
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The petitioner has not shown the 5th Amendment to 
have been violated. See, also, In re Bogart , Fed. Cas. 
No. 1596 and Ex parte Joly (D. C.) 290 F. 85S. 

The 6th Amendment has not been violated for peti¬ 
tioner had no right to a jury trial. Kahn v. Anderson, 
255 U. S. 1, S, 41 S. Ct. 224, 65 L. Ed. 469. 

A recent decision is United States ex rel. Marino v. Hildreth, 
61 F. Supp. 667 (D. C. E. D. N. Y. 1945). This case, a habeas 
corpus proceeding, involved a civilian who, after having been 
honorably discharged from the Army, was apprehended in New 
Jersey by the military authorities and placed in confinement 
in the guardhouse at Mitchel Field, Long Island, New York. 
The habeas corpus proceedings were commenced before trial 
by court-martial. The court in sustaining the apprehension 
by the military and the jurisdiction of the court-martial held 
that “the function of the civil court is purely to determine 
whether the court-martial has jurisdiction and, if so, whether 
it exceeded its power.” The Court also held that the military 
authorities are not required to demonstrate the guilt of the 
person involved in the habeas corpus proceedings. It is in¬ 
teresting to note that in the Hildreth case it appears that the 
only question involved was the legality of the apprehension 
as there was not “any contention about the constitutionality 
of the 94th Article of War” (61 F. Supp., at p. 670). 

The latest decision involving this specific point is Kron- 
herg v. Hale. ISO Fed. 2d 12S (9th Cir. 1950) cert. den. 339 
U. S. 969. In that case after the appellant had been honorably 
discharged from the Army he was arrested by the direction of 
an Army provost marshal and taken to Hamilton Field, Cali¬ 
fornia, w’here he was confined in the guardhouse pending 
investigation and trial. Later he brought suit for damages 
for false arrest and imprisonment against certain military 
personnel. The Court, in reviewing the statutes and Federal 
court decisions upholding them, stated, pages 130, 131: 

Article 94, inclusive of the provisions here challenged, 
had its origin in the Act of March 2, 1S63, 12 Stat. 696, 
and has been on the books continuously since. The Act 
had application both to the land and naval forces; and 
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the cognate regulation for the Government of the Navy 
is Article 14, now found in 34 U. S. C. A. § 1200. The 
constitutionality of the provision has been directly con¬ 
sidered in but few cases, the first of which was In re 
Bogart, 3 Fed. Cas. 796, No. 1,596 decided in 1873 by 
the circuit court of the United States for the district 
of California, the opinion being written by Judge Saw¬ 
yer. There the provision was attacked on the same 
grounds as here and its validity upheld. The court 
found no helpful analogy between the language of the 
exceptive clause of the Fifth Amendment and the ques¬ 
tion as to what constitutes a “case” for judicial cogni¬ 
zance as contemplated by the provision relating to the 
judicial power. It is thought that by “cases arising in 
the land or naval forces” was meant proceedings issuing 
or springing from acts in violation of the laws regulating 
the Army or Navy, committed by a person while a mem¬ 
ber of the service. The provision was similarly held 
valid in Ex parte Joly, D. C., 1922, 290 F. 858, and in 
Terry v. United States, D. C. 1933, 2 F. Supp. 962. Its 
validity was recently denied in United States ex rel. 
Flannery v. Commanding General, 1946, 69 F. Supp. 
661, by Judge Clancy of the southern district of New 
York. The value of the last-mentioned decision as a 
precedent is much diminished by the fact that on ap¬ 
peal the case met with reversal on stipulation of the 
parties. [Order No. 20235 (unpublished) April 18, 
1946, 2 Cir.] 

* * * In United States ex rel. Hirschberg v. Cooke, 
336 U. S. 210, 69 S. Ct. 530, the Court observed that the 
1863 Act was specifically designed to punish frauds 
against the military branches in connection with the 
procurement of supplies for the prosecution of the 
Civil War. It noted evidence showing that the atten¬ 
tion of Congress was at that time directly focused upon 
the powers that could and should be vested in courts- 
martial, and that that body plainly recognized an im¬ 
portant difference between court-martial power to try 
men in the service and to try former servicemen after 
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their discharge. Significance was seen in the fact that 
the power to try the latter was granted only in the very 
limited category of offenses defined by the statute. 
In that case the holding was that military courts are 
without power to try discharged soldiers for service 
crimes in the absence of an express grant of legislative 
authority. There is in the opinion no intimation of 
possible doubt as to the authority of Congress to make 
such a grant in circumstances believed by it to be 
necessary. 

* * # * * 

Thus, directly or by inescapable inference, the legiti¬ 
macy of this exertion of Congressional power would seem 
to have formidable support in authoritative precedent 
as well as in the long passage of time. Certainly, or 
so it seems to us. it is now too late for any federal court 
short of the Supreme Court to do other than accept the 
provision as valid. 

We submit that the only question is whether this is a case 
“arising in the land or naval forces” within the meaning of the 
Fifth Amendment to the Constitution. The foregoing author¬ 
ities established that this is such a case and that therefore 
Articles 3 (a) and 7 (b) of the Code are within the power of 
the Congress under Article I, section S, clause 14. of the Con¬ 
stitution. The foregoing authorities also establish that the 
words “cases arising in the land or naval forces*’ refer to the 
time of the commission of the offense, not to the time steps are 
taken looking to a trial for the offense. 

Ill 

The appellant cannot be tried for the offenses in question in 
any United States District Court 

In an effort to establish the third requirement of Article 3 (a) 
of the Code, appellant urges that the accused can be tried for 
the offenses in question in a United States District Court. Sole 
jurisdiction exists in a court-martial to try appellant for the 
offenses involved. Jurisdiction in the civil courts of the United 
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States does not exist by reason of the provisions of Title 18, 
United States Code, sections 7 or 3238, or any other law. 

Title 18, United States Code, section 7 (3) provides: 

The term “special maritime and territorial jurisdic¬ 
tion of the United States,” as used in this title, includes: 

# « • • t 

(3) Any lands reserved or acquired for the use of the 
United States, and under the exclusive or concurrent 
jurisdiction thereof, or any place purchased or otherwise 
acquired by the United States by consent of the legis¬ 
lature of the State in which the same shall be, for the 
erection of a fort, magazine, arsenal, dockyard, or other 
needful building. 

Title 18, United States Code, section 3238, provides: 

The trial of all offenses begun or committed upon the 
high seas, or elsewhere out of the jurisdiction of any 
particular State or district, shall be in the district where 
the offender is found, or into which he is first brought. 

All legislation is prima facie territorial, and in case of doubt 
should be so construed. American Banana Co. v. United Fruit 
Co., 213 U. S. 347 (1909). 

United States v. Bowman, 260 U. S. 94 (1922), referred to 
in appellant's brief (p. 24), involved charges of conspiracy to 
defraud the United States Shipping Board Emergency Fleet 
Corporation, all of the stock of which was owned by the United 
States. The offenses were committed on the high seas and in 
the port and city of Rio de Janeiro, Brazil. The Supreme 
Court, speaking through Mr. Chief Justice Taft, in sustaining 
the indictment, held (260 U. S. at 97,98, 99): 

We have in this case a question of statutory construc¬ 
tion. The necessary locus, when not specially defined, 
depends upon the purpose of Congress as evinced by 
the description and nature of the crime and upon the 
territorial limitations upon the power and jurisdiction 
of a government to punish crime under the law of na¬ 
tions. Crimes against private individuals or their 
property, like assaults, murder, burglary, larceny, rob- 
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bery, arson, embezzlement, and frauds of all kinds, 
which affect the peace and good order of the community, 
must of course be committed within the territorial juris¬ 
diction of the government where it may properly exer¬ 
cise it. If punishment of them is to be extended to in¬ 
clude those committed outside of the strict territorial 
jurisdiction, it is natural for Congress to say so in the 
statute, and failure to do so will negative the purpose of 
Congress in this regard. We have an example of this 
in the attempted application of the prohibitions of the 
Anti-Trust Law to acts done by citizens of the United 
States against other such citizens in a foreign country. 
American Banana Co. v. United Fruit Co., 213 U. S. 
347. That was a civil case, but as the statute is crimi¬ 
nal as well as civil, it presents an analogy. 

But the same rule of interpretation should not be 
applied to criminal statutes which are. as a class, not 
logically dependent on their locality for the Govern¬ 
ment's jurisdiction, but are enacted because of the right 
of the Government to defend itself against obstruction, 
or fraud wherever perpetrated, especially if committed 
by its own citizens . officers, or agents. Some such of¬ 
fenses can only be committed within the territorial 
jurisdiction of the Government because of the local acts 
required to constitute them. Others are such that to 
limit their locus to the strictly territorial jurisdiction 
would be greatly to curtail the scope and usefulness of 
the statute and leave open a large immunity for frauds 
as easily committed by citizens on the high seas and in 
foreign countries as at home. In such cases. Congress 
has not thought it necessary to make specific provision 
in the law that the locus shall include the high seas and 
foreign countries, but allows it to be inferred from the 
nature of the offense. Many of these occur in c. 4, 
which bears the title “Offenses against the operations 
of the Government.” Section 70 of that chapter pun¬ 
ishes whoever as consul knowingly certifies a false in¬ 
voice. Clearly the locus of this crime as intended by 
Congress is in a foreign country and certainly the 
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foreign country in which he discharges his official duty 
could not object to the trial in a United States court of 
a United States consul for crime of this sort committed 
within its borders. Forging or altering ship’s papers 
is made a crime by § 72 of c. 4. [Emphasis added.] 

The Supreme Court has held that: 

* * * a criminal statute dealing with acts that are 
directly injurious to the government, and are capable 
of perpetration without regard to particular locality, 
is to be construed as applicable to citizens of the United 
States upon the high seas or in a foreign country, though 
there be no express declaration to that effect. United 
States v. Bowman, supra. The Bowman case arose 
under § 35 of the Criminal Code. 18 U. S. C. § SO. An¬ 
other illustration is found in the statute relating to 
criminal correspondence with foreign governments. IS 
U. S. C. § 5. In Cook v. Tait, supra, we held that Con¬ 
gress could impose a tax upon income received by a citi¬ 
zen of the United States who was domiciled in a foreign 
country although the income was derived from prop¬ 
erty there located. In Blackmer v. United States, supra, 
the validity of an Act of Congress requiring a citizen of 
the United States residing in France to return to this 
country for the purpose of giving testimony and the 
service of a subpoena upon him personally by an 
American consul were sustained. Skiriotes v. Florida, 
313 U. S. 69 (1941) at pages 73, 74. 

Treason is another example of those offenses committed by 
citizens of the United States in foreign countries which are 
triable in the federal civil courts. United States v. Chandler, 
171 F. 2d 921 (1st Cir., 194S), cert, denied 336 U. S. 918; Gil- 
lars v. United States, 88 U. S. App. D. C. 250, 182 F. 2d 962 
(1950); Best v. United States, 184 F. 2d 131 (1st Cir. 1950), 
cert. den. 340 U. S. 939, rehearing den. 341 U. S. 907. 

The late Mr. Chief Justice Hughes of the Supreme Court 
stated in 1924, when he was Secretary of State, that “generally 
speaking, the law of the United States does not provide for the 
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trial and punishment of its nationals for offenses committed 
abroad.” 18 

The Attorney General of the United States has held (20 
Atty. Gen. 590 (1S93) as follows: 

I am informed that said Proctor, claiming to be a 
citizen of the United States, is charged with murdering 
a native upon land in one of the New Hebrides Islands; 
that said islands are under the domain of no civilized 
power, except that Great Britain exercises some juris¬ 
diction over them through a high commissioner, who, 
however, declines to exercise jurisdiction over this case; 
and that the Islands are not within the jurisdiction of 
any consular officer of this Government. 

My official opinion is asked as to whether any Federal 
court would have jurisdiction to try Proctor upon this 
charge if he should be brought before it under section 
730 of the Revised Statutes, which provides that— 

“The trial of all offenses committed upon the high 
seas or elsewhere out of the jurisdiction of any particular 
State or district shall be in the district where the offender 
is found or into which he is first brought.” 

But the word “offenses” means “offenses against the 
United States.” There are no common law offenses 
against the United States and Congress has not placed 
wrongs done upon foreign soil in this category. 

I am obliged to answer the question in the negative. 

The rule stated by the late Justice Cardozo of the Supreme 
Court, when he was a member of the Court of Appeals of the 
State of New York, with respect to state law is equally ap¬ 
plicable to federal law. In People v. Werblow, 241 N. Y. 55,148 
N. E. 7S6 (1925), a grand larceny case. Justice Cardozo, speak¬ 
ing for the court, stated that “We think a crime is not com¬ 
mitted either wholly or partly in this State, unless the act within 
this State is so related to the crime that if nothing more had fol- 

“Haekworth, Dipcxt of International Late, volume II. pase 181; this quo¬ 
tation is contained in the chapter entitled “Extraterritorial Crime: American 
Territorial Theory of Criminal Jurisprudence*’, pajres 179-1SS. wherein the 
author cites and discusses the applicable federal cases on this subject. 
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lowed, it would amount to an attempt/’ In the instant case, of 
course, no attempts or any other acts were committed within 
any federal jurisdiction. 

Since its establishment the United States has engaged in at 
least 176 (as estimated by some writers) declared wars, un¬ 
declared wars, armed hostilities, and police actions in foreign 
areas. It would indeed be a novel, nay a fantastic, proposition 
to say that whenever the United States is so engaged, the terri¬ 
torial jurisdiction of some or all civil courts of United States 
is automatically extended to those foreign areas where our mili¬ 
tary personnel may be deployed. Sections 7 and 323S of Title 
18, United States Code, have no such application. They have 
never been so construed or applied by the federal courts. In 
the instant case, none, of the alleged offenses is directly in¬ 
jurious to the United States. The Government does not con¬ 
tend that the United States has suffered any pecuniary or 
other direct injury. Hence, sections 371, 661, 912, and 1001 
of Title 18 of the United States Code, cited by appellant, are 
not pertinent. 

With particular reference to World War I and World War II 
and the entire period following the latter, the United States has 
had millions of military and civilian personnel located overseas. 
Our military and civilian personnel have been, and now are, 
located in England, France, Spain, Morocco, Tripoli, Korea, 
and numerous other places overseas, with the consent or per¬ 
mission of a friendly foreign sovereign. With such consent or 
permission the United States has set up on foreign soil innum¬ 
erable camps, air bases, ammunition dumps, landing strips, 
nonappropriated fund clubs, and similar facilities. Offenses 
committed by American military and civilian personnel located 
on foreign soil have been invariably tried by court-martial, not 
by any federal civil court.™ This is absolutely correct whether 

“Kin?, Colonel, United ‘States Army. Jurisdiction Over Friendly Foreign 
Armed Forces (1042), 36 Am. J. Int’l L. 539. Kin?, Further Developments 
Concerning Jurisdiction Over Friendly Foreign Armed Forces (1946), 40 id. 
257. The first article is reproduced in the Supplementary Hearin?s before 
the Senate Committee on Forei?n Relations, S3d Con?ress. 1st Session, on the 
Status of Forces of the North Atlantic Treaty. Colonel Kin? concludes that 
the fundamental rule laid down by Chief Justice Marshall in The Exchange 
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the offense is a purely military one, such as desertion; or a 
crime against another American such as larceny from an Ameri¬ 
can fellow soldier, sailor, or airman; or one against the person 
or property of an Englishman, a Frenchman, a Korean or other 
foreign national, such as murder, assault and battery upon him 
or burglary of his house; and whether the offense is committed 
in an American camp or a native villager 0 

If an American citizen, military or civilian, while in England, 
or Morocco, or Korea, or elsewhere on foreign soil , commits a 
crime against a foreign sovereign, or against a private indi¬ 
vidual or his property, such as murder, assault, or larceny, the 
federal civil courts certainly do not have jurisdiction to try him, 
for any one of several obvious reasons: (1) There has been no 
offense under Title IS of the United States Code; (2) there are 
no common law offenses against the United States; and (3) 
the United States has not suffered any pecuniary or other direct 
injury. If an American soldier, sailor, airman, or civilian ac¬ 
companying our armed forces located in England, or Morocco, 
or Korea, or elsewhere on foreign soil, commits an offense 
against a foreign sovereign, steals a chicken or a goat, or 
murders or assaults the native owner thereof, w r ould anyone 
seriously contend that the federal civil courts have jurisdiction 
to try him? 

Title IS, United States Code, section 7 (3) defines American 
soil. It does not mean that foreign soil becomes American 
soil whenever American military forces may be stationed 


v. jr Fad den, 7 Cranch 116 (1S12), has been followed by American military 
authorities in dealing with friendly foreign sovereigns in whose territory 
American military personnel are stationed. The Exchange rule, as restated 
by the Supreme Court in the later case of Tucker v. Alexandroff . 1S3 U. S. 
424 (1902), insofar as it pertains to foreign troops present on friendly soil, 
is that “* * * if foreign troops are permitted to enter, or cross our territory, 
they are still subject to control of their officers and exempt from local 
jurisdiction.” 

"The Government of Japan has no jurisdiction to try appellant. The 
Exchange v. iTFadden, supra. Assuming, arguendo, that the Government 
of Japan has jurisdiction to try appellant, such jurisdiction obviously 
would not divest the authority of the United States to try him under Article 
3 (a) of the Code. 
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thereon. 53 Section 7 (3) does not give extra-territorial effect 
to any offense under Title IS. Title 18, United States Code, 
section 3238 is a venue statute. It prescribes the Federal 
district in which the trial shall be of an offense which by its 
nature has extra-territorial effect (United States v. Bowman, 
supra). 

The offenses in question are punishable by confinement of 
five years or more. Appellant concedes that the maximum 
punishment for the larceny offense alone includes five years 
confinement (appellant’s brief, p. 24). 

We submit that the foregoing authorities clearly establish 
that none of the alleged offenses under the Uniform Code of 
Military Justice are triable “in the courts of the United States 
or any state or territory thereof or of the District of Columbia.” 
We further submit that even assuming arguendo some of the 
court-martial charges could be tried in some court in the 
United States, there are definitely other charges which could 
not be tried in any court, state or federal, and that being the 
case appellant is amenable to trial by court-martial. 

IV 

The Federal rules of criminal procedure for the district courts 
of the United States are not applicable to persons who are 
amenable to trial by courts-martial under Article 3 (a) of 
the Uniform Code of Military Justice 

A. The Federal Rules of Criminal Procedure for the District Courts of the 
United States have no application to courts-martial proceedings 

Title 18 of the United States Code, section 3771, authoriz¬ 
ing the promulgation of rules of pleading, practice, and pro¬ 
cedure in criminal cases, including procedure before trial, for 
the United States District Courts makes no reference whatso¬ 
ever to courts-martial proceedings. No federal court decisions, 
federal statutes, or other authorities have been found which 

71 United States v. Assia, 11S Fed. 915 (Cir. Ct. E. D. N. Y. 1902), a man¬ 
slaughter case, holds that Cuba, under an American military governor, was 
a foreign country, so that one committing a crime on a vessel registered at 
a Cuban port was not subject to trial therefor in the courts of the United 
States. 


52 


give even the remotest indication that Title IS of the United 
States Code, or the Federal Rules of Criminal Procedure for 
the United States District Courts promulgated thereunder, 
particularly Rules 5 and 40 (Fed. Rules Cr. Proc., IS U. S. C.) 
were ever intended to have any application to courts-martial 
proceedings. There is no authority in any law which provides 
for removing any case from the District Court to the court- 
martial for trial. As mentioned above, the Congress declined 
to include in the Code a provision that persons apprehended 
under Article 3 (a) be taken before a District Court of the 
United States for a hearing (S. 31SS. Slst Cong.). 

The scope of federal court review is limited to the question 
of jurisdiction of the courts-martial. We submit that such 
rules cannot properly be construed as having any applicability 
to courts-martial proceedings. 

S. The Uniform Code of Military Justice and the Manual for Courts - 

Martial, United States, 1951, provide detailed procedures for the pro¬ 
tection of the rights of an accused before trial by courts-martial 

The offenses against the Code allegedly committed by the 
appellant were investigated by the Air Force prior to his ap¬ 
prehension. In addition, the Acting Secretary of the Air 
Force considered the court-martial charges before consenting 
to the apprehension of the appellant in accordance with para¬ 
graph lib of the Manual for Courts-Martial. 

In all cases under the Uniform Code of Military Justice, a 
thorough and impartial investigation is conducted in the 
presence of the accused as required by Article 32 of the Code 
(50 U. S. C. (Supp. V) 603) and paragraph 34 of the Manual 
for Courts-Martial (16 F. R. 1316) before any final deter¬ 
mination as to the disposition of the charges is made by the 
officer exercising court-martial jurisdiction. The accused is 
advised of his right to be represented at such investigation 
by counsel. In accordance with Article 31 (b) of the Code 
(50 U. S. C. (Supp. V) 602 (b)), the accused is advised of 
his right not to make any statement concerning the offenses 
being investigated, and that any statement made by him could 
be used as evidence against him in a trial by court-martial. 
Upon his request he is represented at the investigation by 
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civilian counsel, if provided by him, or military counsel of his 
own selection, if such counsel be reasonably available, or by 
counsel appointed by the officer exercising general courts 
martial jurisdiction. At such investigation the accused is 
afforded full opportunity to cross-examine witnesses against 
him if they are available and to present anything he may 
desire in his own behalf, either in defense or mitigation, and 
the officer appointed to conduct such investigation will ex¬ 
amine available witnesses requested by the accused. Upon 
completion of such investigation, a copy of a statement of the 
substance of the testimony taken on both sides is furnished 
the accused. Thereafter, in accordance with Article 34 of 
the Code (50 U. S. C. (Supp. V) 605) and paragraph 35 of 
the Manual for Courts-Martial (16 F. R. 1317) the officer 
exercising general court-martial jurisdiction refers the charges 
to his staff judge advocate for consideration and advice. In 
accordance with Article 34, the officer exercising general court- 
martial jurisdiction does not refer the charges to a court- 
martial for trial unless he has found that the charges are war¬ 
ranted by the evidence indicated in the report of investigation. 

The Court of Military Appeals states that: 

“We conceive that the pretrial investigation in mili¬ 
tary practice may properly be identified with the pre¬ 
liminary hearing of criminal law administration in the 
civilian scene.” United States v. Eggers, 3 USCMA 
191,11 CMR 191 (1953). 

Articles 32 and 34 of the Code and paragraphs 34 and 35 
of the Manual for Courts-Martial afford to an accused sub¬ 
stantially comparable, if not greater, rights and safeguards, as 
those afforded a defendant in criminal proceedings under Title 
IS of the United States Code and the Federal Rules of Criminal 
Procedure. The Code definitely precludes the possibility of 
hasty or capricious action on the part of the military authori¬ 
ties in connection with the apprehension and trial by court- 
martial of persons who are subject to the Code or amenable to 
trial thereunder. In addition, Article 3 (a) of the Code, as 
implemented by paragraph lib of the Manual for Courts- 
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Martial., provides an additional safeguard for persons appre¬ 
hended for the purpose of trial under authority of that Article 
in that such jurisdiction should “not be exercised without the 
consent of the Secretary of the Department concerned.” The 
Acting Secretary of the Air Force consented to the apprehen¬ 
sion of the appellant as required by Article 3 (a) of the Code as 
implemented by paragraph lib of the Manual for Courts- 
Martial. 

We submit that the procedures followed by the Air Force 
as required by Article 3 (a) of the Code and paragraph lib of 
the Manual for Courts-Martial are substantially comparable 
to the removal procedures contained in Rule 40 of the Federal 
Rules of Criminal Procedure governing an arrest in a prosecu¬ 
tion by indictment of a person in a distant district, that is, 
production before a United States Commissioner of a certified 
copy of the indictment and proof of the identity of the 
defendant. 

V 

The collateral review of courts-martial proceedings by the 

Federal courts is limited to the question of jurisdiction 

A. The single inquiry of the Federal courts is the jurisdiction of the 

court-martial 

Early pronouncements by the Supreme Court categorized 
courts-martial as inferior courts of limited jurisdiction, subject 
to collateral attack in the civil courts 22 but exempt from their 
direct review. 23 Succeeding Supreme Court decisions limited 
collateral inquiry to whether the court-martial was properly 
constituted, 24 had jurisdiction of the person and subject 
matter, 23 or had power to impose the sentence. 20 The scope 
of Federal court review was succinctly expressed by the Su- 

s Ex parte Watkins, 3 Pet. 103. 209 (1S30), in which Chief Justice Mar¬ 
shall interpreted and enlarged his earlier opinion in Wise v. Withers. 3 
Crunch 330 (1S06). 

33 Dynes v. Hoover, 20 How. 65. S2 (1S57). 

“ McClaughry v. Dcminy, 1S6 U. S. 49. 69 (1902). 

“ Ex parte Reed, 100 U. S. 13, 23 (1S79). 

* Carter v. McClaughry, 1S3 U. S. 365, 302-401 (1902). 
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preme Court in the case of In re Grimley, 137 U. S. 147, 150 
(1890): 

* * * it is equally clear that by habeas corpus the civil 
courts exercise no supervisory or correcting power over 
the proceedings of a court-martial; and that no more 
errors in their proceedings are open to consideration. 
The single inquiry, the test, is jurisdiction. 

The Supreme Court has always so held and has recently 
reaffirmed this fundamental proposition in Hiatt v. Brown, 339 
U. S. 103 (1950). 27 However, a few decisions in the lower 
Federal courts 28 have obscured the traditional limitations on 
collateral attack of court-martial sentences. The basis for the 
latter decisions was the application to court-martial convic¬ 
tions of the same scope of inquiry currently prevailing in habeas 
corpus proceedings involving State and Federal convictions 
wherein consideration of alleged violations of constitutional 
rights is now permitted. 

Several courts of appeals have stated that in habeas corpus, 
civil courts may consider whether the manner in which a court- 
martial proceeding was conducted denied due process of law. 
Such views were expressed in United States ex rel. Innes v. 
Hiatt, 141 F. 2d 664 (3d Cir. 1944), in which the court found 
there had been no denial of due process. In Schita v. King? 
where the case was remanded for consideration on the merits 
of the due process issue, the allegations were not borne out by 
the proof. 30 A similar conclusion was reached in Brown v. 
Sanford, 170 F. 2d 344 (5th Cir. 1948). In the Brown case 
the Supreme Court more explicitly stated (339 U. S. at 110, 
111 ): 

We think the court was in error in extending its re¬ 
view, for the purpose of determining compliance with 
the due process clause, to such matters as the proposi- 

57 Rehearing denied, 339 U. S. 939 (1950). 

“ Hicks v. Hiatt, 64 F. Supp. 23S (M. D. Pa. 1946) ; Anthony v. Hunter, 71 
F. Supp. S33 (D. Kan. 1947) ; Flackman v. IJuntcr, 75 F. Supp. S71 (D. Kan. 
194S). 

” 133 F. 2d 2S3 (Sth Cir. 1943). 

** Schita v. Cox, 139 F. 2d 971 (Sth Cir. 1944), cert, denied sub, nom. Schita 
v. Fcscor, 322 U. S. 761 (1944), rehearing denied, 323 U. S. S10 (1944). 
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tions of law set forth in the staff judge advocate’s 
report, the sufficiency of the evidence to sustain respond¬ 
ent’s conviction, the adequacy of the pretrial investi¬ 
gation, and the competence of the law member and 
defense counsel. Cf. Humphrey v. Smith , 336 U. S. 695 
(1949). It is well settled that “by habeas corpus the 
civil courts exercise no supervisory or correcting power 
over the proceedings of a court-martial. The single 
inquiry, the test, is jurisdiction,” In re Grimley, 137 
U. S. 147, 150 (1S90). In this case the court-martial 
had jurisdiction of the person accused and the offense 
charged, and acted within its lawful powers. The cor¬ 
rection of any errors it may have committed is for the 
military authorities which are alone authorized to re¬ 
view its decision. In re Yamashita, 327 U. S. 1, 8-9 
(1946); Sztxiim v. United States , supra , 165 U. S. at 
562. 

In the Brown case the Supreme Court does not enunciate 
any new rule. The court has previously stated that: 

To those in the military or naval service of the United 
States the military law is due process. 31 

The modern restatement in Hiatt v. Brown of the rule limit¬ 
ing federal court inquiry into military convictions to questions 
of jurisdiction is all the more emphatic since it but repeats what 
the Supreme Court has said many times before. In 1879 the 
Court said: 

Here there was no defeat of jurisdiction as to anything 
that was done. Beyond this we need not look into the 
record * * *. If error was committed in the rightful 
exercise of authority, we cannot correct it. 32 

In 1950 the Court said: 

The single inquiry, the test, is jurisdiction * * *. In 
this case the court-martial had jurisdiction of the per- 

* Rearet v. Airuncorth , 219 U. S. 296 at 302 (1911) : French v. Weeks, 259 
U. S. 326. 335 (1922) : Crcary v. Weeks. 259 U. S. 336, 344 (1922). 

■ Ex parte Reed, 100 U. S. 13 at 23 (1879). 






57 


son accused and the offense charged, and acted within its 
lawful powers. The correction of any errors it may have 
committed is for the military authorities which are alone 
authorized to review its decision. 33 

The Court has never deviated from this rule. The most 
recent decision involving the rule is Burns v. Wilson, supra, 
wherein the Supreme Court, in following Hiatt v. Brown, 
supra, stated that: 

* * * in military habeas corpus the inquiry, the scope 
of matters open for review, has always been more nar¬ 
row than in civil cases. Hiatt v. Brown, 339 U. S. 103 
(1950). Thus the law which governs a civil court in 
the exercise of its jurisdiction over military habeas 
corpus applications cannot simply be assimilated to the 
law which governs the exercise of that power in other 
instances. It is sui generis; it must be so, because of the 
peculiar relationship between the civil and military law. 

B. The resort to habeas corpus is inappropriate and premature 

Prior to the exhaustion of the remedies of appellate review 
and petition for new trial which are available to an accused 
person under Articles 67 and 73 of the Code (50 U. S. C. 654, 
660) (App. A) a resort to test the legality of apprehension and 
confinement is inappropriate and premature. The principle 
of Gusick v. Schilder, 340 U. S. 128 (1950), that prior to the 
exhaustion of the remedies of appellate review and petition for 
a new trial a resort to habeas corpus to test the legality of re¬ 
straint imposed pursuant to a sentence of a court-marital is 
inappropriate and -premature, is equally applicable to the in¬ 
stant case as there is no jurisdictional issue. 

•Hiatt v. Brown, 339 U. S. 103, 111 (1950). 
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CONCLUSION 

It is, therefore, respectfully submitted that the judgment of 
the District Court be affirmed. 
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